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TO: 

FROM: 

N O T I C E 

NEWS MEDIA 
OREGON STATE BAR BULLETIN 

COUNCIL ON COURT PROCEDURES 
UNIVERSITY OF OREGON LAW CENTER 
EUGENE, OREGON 

May 8, 1978 

The next meeting of the Countil on Court Procedures will be 

held in the Courtroom of The Honorable William M. Dale, Room 318, 

Multnomah County Courthouse, Portland, Oregon, on Saturday, June 3, 

1978, commencing at 9:30 a.m. At that time, the Council will discuss 

and consider various suggested revisions to the Oregon pleading, practice 

and procedure rules. 

FRM:gh 



COUNCIL ON COURT PROCEDURES 

AGENDA 

JUNE 3, 1978 

JUDGE DALE'S COURTROOM 

MULTNOMAH COUNTY COURTHOUSE 

PORTLAND, OREGON 

******* 

1. Report of discovery subcommittee 

A. Interrogatories 
B. Priority in discovery 

2. Report of pleading subcommittee 

3. Coordination with Oregon State Bar trial 
practice section and CLE 

4. Report on computer run on law and equity 

5. New business 

********* 
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Present: 

Absent: 

COUNCIL ON COURT PROCEDURES 

Minutes of Meeting of June 3, 1978 

Multnomah County Courthouse, Portland, OR 

Darst B. Atherly 
E. Richard Bodyfelt 
Sidney A. Breckley 
Anthony L. Casciato 
John M. Copenhaver 
William M. Dale, Jr. 
Alan F. Davis 
James 0. Garrett 
Wendell E. Gronso 

Ross G. Davis 
Lee Johnson 
Charles P.A. Paulson 
Gene C. Rose 

Garr M. King 
Laird Kirkpatrick 
Harriet Meadow Krauss 
Berkeley Lent 
Donald W. McEwen 
James B. O'Hanlon 
William W. Wells 

Val D. Sloper 
Roger B. Todd 
Wendell H. Tompkins 

·chairman Don McEwen called the meeting to order at 9:35 a.m. in 
Judge Dale's Courtroom in the Multnomah County Courthouse. 

Several Council members suggested that the Council meeting time 
be changed from Saturday to a week day to encourage attendance and 
allow a full meeting day. The Chairman indicated he would attempt to 
set a time and place for the next meeting to meet these concerns and 
would notify members as soon as possible. 

The discovery subcommittee reported that the changes suggested by 
Council members for the discovery rules had been made and revised rules 
distributed. Judge Dale questioned whether the revision to Rule 101 B.(2) 
was consistent with the changes requested at the meeting. It was suggested 
that references to interrogatories and motion to produce be replaced by a 
request. After discussion, it was decided that the Executive Director 
would submit a revised version of this section to the discovery subcommittee 
for further review. 

The Chairman said he had received a letter from Hugh Collins regard
ing requests for admissions. It was pointed out the admissions rule had 
not been considered at the last meeting. The Chairman requested that the 
discovery subcommittee submit a recommendation regarding requests for admis
sion to the Council. 

The Council next reconsidered interrogatories. Varying opinions 
were expressed by members of the Council concerning interrogatories in 



) 

general, as well as limitation in number and kind. A motion was made by 
Jim O'Hanlon, seconded by Judge Davis, that interrogatories not be adopted 
at all. The motion failed, with Judge Davis, Garr M. King, Jim O'Hanlon, 
Sid Breckley, Wendell Gronso, and Judge Casciato voting in favor of the 
motion. Laird Kirkpatrick suggested that the Council take another look 
at Alternative II of Rule 108 mailed out to the Council with a memorandum 
on April 26, 1978, and suggested that he would work with the Executive 
Director to develop a version of an interrogatory rule that limited 
interrogatories by subject matter. The Chairman suggested this be fur
nished to the discovery subcommittee for report to the Council. 

The Executive Director reported that he had presented a first draft 
of the pleading rules to the subcommittee for their review, after which a 
revised version had been submitted to the full Council. Discussion and 
actions taken by the Council were as follows: 

B(Z). Pleadings allowed. After discussion, the Executive Direc
tor said he would amend this section so that there would be no optional 
reply. A reply would be required to raise any affirmative matter in 
response to an answer but no reply would be required for a denial. The 
Executive Director stated he would also amend H(4), Effect of failure to 
deny, to say that all affirmative matter in an answer would be taken as 
denied without a reply but not "avoided." 

G(3) and H(3). Assertion of right to jury trial. After discussion, 
upon motion by Judge Dale, seconded by Dick Bodyfelt, the Council voted 
unanimously to delete these provisions from the rules. It was suggested 
that courts could develop local rules to require notice of jury or non-jury 
cases. 

D(Z)(a). Pleading after motion. After discussion, upon motion by 
Judge Dale, seconded by Judge Davis, the Council voted unanimously to delete 
the clause, "or postpones its disposition until trial on the merits," from 
this subsection. 

E(l). Captions, names of parties. Judge Dale suggested that the cross 
reference to Rule B(l) should be Rule B(Z). 

E(4). Adoption by reference; exhibits. After discussion, upon motion 
by Dick Bodyfelt, seconded by Judge Dale, the Council voted to delete the 
words, "or in any motion," from the first sentence of this section. The 
motion was opposed by Sid Breckley. Upon motion by Jim Garrett, seconded 
by Judge Copenhaver, the Council voted to delete the second sentence from 
this section. The motion was opposed by Sid Breckley and Dick Bodyfelt. 

F(l). Subscription by party or attorney; certificate. After dis
cussion, upon motion by Don McEwen, seconded by Judge Dale, the Council voted 
unanimously to delete from this section the third sentence, "When a corpora
tion, including a public corporation, is a party, and if the attorney does 
not sign the pleading, the subscription may be made by an officer thereof 
upon whom service of a summons might be made." 

2 



K(3)_. Third party practice. Judge Davis voiced a strong objection 
to third party practice and made a motion to abolish it by deleting this 
section of the rules; the motion was seconded by Wendell Gronso. After dis
cussion, the Council voted against this motion, with Judge Davis and Wendell 
Gronso being in favor of it. 

K(4). Joinder of additional parties. After discussion, upon motion 
of Dick Bodyfelt, seconded by Sid Brackley, the Council voted unanimously 
to delete the wording of the draft, and substitute for it the language of 
existing ORS 13.180. 

I(4)(a). Corporate existence of city or county and of ordinances or 
comprehensive plans generally, how pleaded. On motion of Wendell Gronso, 
seconded by Sid Brackley, the Council voted unanimously to change the refer
ence to "State of Oregon" to "state of its incorporation" in the first 
sentence and to "state in which it is located" in the second sentence. 

0(3). Pleading reasons for nonjoinder. After discussion, upon 
.motion of Dick Bodyfelt, seconded by Don McEwen, the Council voted unanimously 
to delete this section. 

L(6). How amendment made. The Executive Director stated he would 
change the first sentence of this section from "or otherwise, as the case 
may be" to "by interlineation, deletion, or otherwise" after "amended 
complaint." 

The Council approved as submitted the minutes of the meeting held 
April 1, 1978, and May 6, 1978. 

The Executive Director indicated he had received a letter from 
George Corey, Chairman of the OSB Trial Practice Section, which said the 
Oregon State Bar is interested in setting up a committee to examine a 
tentative draft of all the rules as soon as they are complete. He also 
has been contacted by the CLE director regarding distribution of proposed 
rules at a full CLE session. It was suggested that the Executive Director 
do anything necessary to cooperate in these areas. 

The Chairman announced that the Council members would be notified 
as soon as possible as to the date of the next meeting. 

FRM:gh 

The meeting was adjourned at 11:58 a.m. 

Respectfully submitted, 

Fredric R. Merrill 
Executive Director 
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REVISIONS TO DISCOVERY RULES 

Page 1 

B.(1) Second line. Deleted "the subject natter involved in the pending action or 

proceeding, whether it relates." 

B. (2) Insurance agreerrents. Revised entire subsection. 

Page 3 

C. (4) Added subparagraph (9). 

Page 7 (now page 8) 

E. Costs. Deleted this section. 

Page 8 (now page 9) 

A. Substituted "preceded" for "initiated." 

Page 9 (now page 10) 

C. Disqualification for interest. Deleted this section. Foreign depositions 

ei.t-ianged to section C. 

Page 10 (now page 11) 

A. When deposition nay be taken. Deleted last sentence of this section. 

B. Order for deposition or production of prisoner. Revised this section. 

Page 11 (now page 12) 

C.(2) Special notice. Fourth line. Deleted "expiration of the 30-day period" and 

added in lieu thereo'f, "the expiration of the period of tine specified in Rule --
(service of process) to appear and answer after service of surmnns on any defendant." 



Page 13 

D. Examination and cross-examination, etc. After first sentence, inserted, "Tne 

person described in Rule 103 shall put the witress on oath." 

Page 14 (now page 15) 

F. Submission to witness, etc. Fourth line down. Added, nby the party taking 

the deposition." Rem:ri.nder of section revised starting with '"lb: witness" on the 

seventh line. 

Page 15 (now page 16) 

G. (1) Certification. Fourth line down. Added, "or such party's attorney." 

Page. 17 

(5) Notice. Deleted this subsection. 

Page 19 

C. 1'lotice of filing. Deleted this section. 

Page 20 

C.(3) Rule 31 changed to Rule 106 and 5 days changed to 20 days. 

Page 25 

D. Report; effect of failure to comply. Sthsection (1) added and the forrrer first 

paragraph changed to subsection (2). 

F. Disco-very by other means. This section was deleted. 



Page 34 (nGl Page 35) 

E. Heading changed tq add the word, prisoners. ·Form:r first paragraph changed to 

subsection (1) and new subsection (2) added. 

Page 35 (now page 36) 

F. Subpoena for taking depositions , etc. . Second. paragraph of subsection (1) was 

deleted. 

Page 37 

H. (2) (c) The phrase, ''Unless the parties to the proceedings .......•. to appear per

sonally," was deleted and in lieu thereof the words, "After filing," were inserted. 

The following -words were added after "records" on the first line of (c): "may be 

inspected by any party or the attorney of record of a party in the presence of the 

custodian of court files,_ but otbeIWise ... " 
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RULE 101 

G&'IBRAL PROVISIOi.JS G)VERNL.{G DISCOVBR.Y 

A. Discovery nethods. Parties rny obtain discovery by me or rrore of the 

following nethods: depositions upon oral examination or written questions; 

written interrogatories; production of cbcurn:nts or tlrings or pennission to 

enter upon land or other property, for inspection and 0th.er purposes; pliysical 

and llE!ltal examinations ; and requests for admi.ssion. 

B. Scope of discovery. Unless otherwise limited by order of t.11.e court in 

accordance with. these rules, the scope of discovery is as follows : 

(1) In general. For all fonns of discovery, parties rny inquire regarding 

any matter, not privileged, which is relevant to the claim or defense of the party 

seeking discovery or to the claim or defense of any other party, including the 

\ . existence, description, nature, custody, condition and location of any books, 

docllllEilts or other tangible th.:i.11gs and -e.ie identity and location of persons 

i.1aving knowledge of any discoverabl~ rntter. It is not ground for objection that 

t.1e infonna.tion sougnt will be inadmi.ssible at the trial if ti.1e infonna.tion sought 

appears reasonably calculated to lead to the discovery of admissible evidence. 

(2) Insura.i.-ice agreellE!lts. (a) A party rny by interrogatory obtain 

discovery of the existence and limits of liability of any insurance agreel1E.Ilt 

under which any person or entity carrying on an insurance business nay be liable 

to satisfy part or all of a judgment which may be entered in the action or to 

indennif-J or reiIIburse for paynents ma.de to satisfy tl1e judgment. A party my 

also by interrogatory inquire whefuer such person or entity carrying on an 

insurance business has fonna.lly or infonnally raised any question regarding the 

existence of liability for tl1.e claims beii.-ig asserted in the action, and the party 

1 



discovered against shall reveal the existence and nature of any coverage questions 

which have been raised and rrust supplenent the response to the interrogatory if any 

such questions are raised at a later time. If any questions as to the existence 

of liability has been raised or is raised, tl1en the party seeking discovery IIE.Y 

obtain production and inspection of the insurance agreemmt or policy under 

Rule 109. 

(b) Information concerning the insurance agreemmt is not by reason of 

disclosure adrni.ssible in evidence at trial. For purposes of this paragraph, an 

application for insurance shall not be treated as part of an insurance agreenent. 

(3) Trial preparation mterials. Stbject to the provisions of Rule 110 

and subsection B. ( 4) of t.'1i.s Rule, a party my obtain discovery of doct.m:nts and 

tangible things otherwise discoverable u1der section B. (1) of tl--1is Rule and 

prepared in anticipation of litigation or for trial by or for another party or by 

or for that other party's representative (including his attorney, consultant, 

suret".>7, indennitor, insurer, or agent) only upon a showing that the party seeking 

discovery has substantial need of the mterials in d1e preparation of his case 

and that he is unable wit.1-iout undue hardship to obtain the substantial equivalent 

of the mterials by other neans . In ordering discovery of such IIE.terials when 

the required showing has been TIE.de, the court shall protect against disclosure of 

the !IEtltal irrpressions, conclusions, opinions, or legal theories of an attorney or 

other representative of a party concernii.-ig the litigation. 

A party my obtain without the required showing a statement concerning the 

action or its subject mtter previously mde by t.½at part"J. Upon request, a 

person not a part"J my obtain without the required showing a statetrrEnt concerning 

the action or its subject mtter previously mde by t.1i.at person. If the request 



is refused, t"le person TIE.Y nnve for a court order. Tne provisions of Rule 112 

A. (4) apply to the award of expenses :incurred :in relation to the nntion. For 

purposes of this paragraph, a statemmt previously TIE.de is (a) a written statemmt 

signed or othe-rwise adopted or approved by the person naking it, or (b) a steno

graphic, m:chanical, electrial, or other recordil"lg, or a transcription thereof, 

wh.icil is a substantially verbatim recital of an oral stateIIEnt by the person 

making it and contemporaneously recorded. 

(4) Trial preparation; experts. 

C. Court order limiting extent of disclosure. Upon nntion by a party 

or by the persan from whom discovery is sought, and for good cause shown, the 

court in ·which the action is pending TIE.Y nBke any order ~;hich justice requires 

to protect a party or person from annoyance, enbarrassrrent, oppression, or mdue 

burden or expense, including one or nnre of the following: (1) that the discovery 

not be had; (2) that the discovery nay be had only en specified tenns and condi

tions, including a designation of the tine or place; (3) that ti.1e discovery TIE.Y 

be had rntly by a m:thod of discovery other than that selected by the party 

seeking discovery; (4) that certain natters not be inquired into, or that the 

scope of the discovery be limited to certain natters; (5) that discovery be con

ducted with no one present except persons designated by the court; (6) th.at a 

deposition after being sealed be opened only by order of the court; (7) that a 

trade secret or other confidential research, developrrEnt, or connercial infonnation 

not be disclosed or be disclosed only in a desigµated T.i/ay; (8) that the parties 

simtltaneously file specified doCUIIEnts or infonnation enclosed in sealed envelopes 

to be opened as directed by the court; (9) that to prevent hardship the party 

requesting discovery pay to the other party reason.able expenses incurred :iJ."l attend

ing t."-ie deposition or otherwise respanding to the request for discovery. 
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If the rmtion for a protective order is denied in mole or :in part, the 

court may, on such tenIE and conditions as are just, order that any party or 

person provide or permit discovery. 'The provisions of Rule 112 A. (4) apply to the 

award of expenses incurred in relation to the rmtiono 
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RULE 102 

DEPOSITICl~S BEFORE ACI'IOd OR PEdDING APPEAL 

A. Before action. 

(1) Petition. A person who desires to perpetuate testinony or to obtain 

discovery to perpetuate evidence under Rule 109 or Rule 110 regarding any natter 

that may be cognizable in any court of ti.us state nay file a petition in the 

circuit court in the county of such person's residence or the residence of any 

expected adverse party. The petitioner, or petitioner's agent, shall verify that 

petitioner believes that the facts stated in the petition are true. The petition 

shall be entitled in the nane of the petitioner and shall show: (a) that the 

petitioner, or his personal representatives, heirs, beneficiaries, successors or 

assigns are likely to be a party to an action or proceeding ex>gp.izable in a court 

of this state and are presently tnable to bring such an action or defend it, or 

that the petitioner has an interest in real property or soIIE easeIIEt1.t or franchise 

therein, about which a controversy may arise, whici1 w:mld be the subject of such 

action or proceeding; (b) the subject matter of the expected action or proceeding 

a:nd petitioner's interest therein and a copy, attached to the petition, of any 

written instrt.lIIEtl.t the validity or construction of which may be called into 

question or which is connected with the subject natter of the expected action 

or proceeding; (c) the facts mich petitioner desires to establish by the 

proposed testimm.y or other discovery and petitioner's reasons for desiring to 

perpetuate; (d) the nanes or a description of the persons petitioner expects will 

be adverse parties and their addresses so far as is known; and, (e) the names 

and addresses of the parties to be examined or from whom discovery is sought 

and the substance of the testim:rny or oti.1er discovery which petitioner expects to 

\/> elicit and obtain from each, and shall ask for an order authorizing the petitioner 
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to take the deposition of the person to be examined named in the petition, for 

the purpose of perpetuating their testinDny or to seek discovery mder Rule 109 

or Rule 110 from the persons named in the petition. 

(2) Notice and service. The petitioner shall thereafter serve a notice 

upon each person named in the petition as an expected adverse party, together 

with a copy of the petition, stating that the petitioner will apply to the court 

at a t:i.ne and place named therein, for the order rescribed in the petition. The 

notice shall be served either ·within or wit."lout the state and within the t:i.ne 

and in the manner provided for service of summns in Rules -- (:rules :relating 

to personal or substituted service), but if such service cannot with due diligence 

be made upm1 any ~ected adverse party naned in the petition, tl-ie court my make 

such order as is just for service by publication or othen-7i.se, and shall appoint, 

for persons not served with summns in the ma:Lmer provided in Rule ___ (personal 

or substituted service) , an attorney who shall :represent them and v.hose services 

shall be paid for by petitioner in an anount fixed by the court, and, in case they 

are not otherwise :represented, shall cross examine the deponent. Testinony and 

evidence perpetuated under this Rule shall be admi..ssible against expected adverse 

parties not served with notice only in accordance with the applicable rules of 

evidence. If any expected adverse party is a mi.nor or incompetent, the provisions 

of Rule __ (guardian ad litem rule) apply. 

(3) Order and examination. If the court is satisfied that the perpetuation 

of the testinony or other discovery to perpetuate evidence my prevent a failure 

or delay of justice, it shall make an order resignating or re scribing the persons 

-whose depositions may be taken and specifying the subject mtter of the examination 

and -whether the depositions shall be taken upon oral examination or written 

(~ questions ; or shall make an order designating or rescribing the persons from mom 
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discovery may be sought under Rule 109 and specifying the oojects of such discovery; 

or shall make an order for a physical or IIEn.tal examination as provided in R:ule 

110. Discovery ma:y b."len be had in accordance with b.11.ese rules. For the purpose 

of applying these rules to discovery before action, each reference t .. 11erein to the 

court in w1.1ich tl1e action is pending shall be deem:d to refer to the court in v,hich 

the petition for such discovery was filedo 

B. Pending appeal. If an appeal has been taken from a judgµen.t of a court 

to which these rules apply or before the taking of an appeal if the titre therefor 

has not expired, the court in which the judg.rent was rendered may allow the taking 

of the depositions of witnesses to perpetuate their testiIIDtly or may allow discovery 

1.mder Rule 109 or Rule 110 for use in the event of further proceedings in sue..~ 

court. In such case the party who desires to perpetuate the testinony or obtain 

the discovery may make a notion in ti1e court therefor upon b.7.e sane notice and 

\._ .. service tl1ereof as if the action was pending in tl1e circuit court. Tae notion 

shall show (1) the naires and addresses of the persons to be examil.1.ed or from whom 

other discovery is sought and the substance of the testim:my or other discovery 

which he expects to elicit from each; (2) tl1e reasons for perpetuating their 

testim:my or seeking such other discovery. If the court finds that the perpetuation 

of the testirrony or other discovery is proper to avoid a :failure or delay of justice, 

it may make an order as provided in paragr-aph (3) of section A. of this Rule and 

thereupon discovery may be had and used in the sane m:inner and under the sane 

conditions as are prescribed in these rules for discovery in actions pending in 

the circuit court. 

C. Perpetuation by action. This Rule does not limit the power of a court 

to entertain an action to perpetuate testinony. 

7 



'--· 

DO Filing of depositions. Depositions taken mder this Rule shall be 

filed with the court in which the petition is filed or tl1e notion is ffi:l.de. 
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RULE 103 

PI;aS01{S BEFO:i.{1i WHOM DEPOSITIOJS 11:\Y BE 'I'N{&~ 

A. Within Oregon. Within this state, repositions shall be preceded by an 

oath or affinnation administered to the deponent by an officer authorized to 

administer oatilS by the laws of this state or by a person specially appointed 

by the court in which the action is pending. A person so appointed has the power 

to administer oaths for the purpose of tl1e depositi011. 

B. Outside the state. Witltln another state, or within a territory or 

insular possession subject to the dominion of the United States, or in a foreign 

country, depositions may be taken (1) on notice before a person authorized to 

administer oaths in the place in which the examination is held, either by die law 

thereof or by the law of the United States, or (2) before a person appointed or 

conmissioned by the court, and such a person shall have the power by virtue of 

his appoii.-it:nEnt or conmission to administer any necessarJ oath and take testimmy, 

or (3) pursuant to a letter roga.tory. A corrmission or letter rogatorJ shall be 

issued on application and notice and on tenns d1at are just and appropriate. It 

is not requisite to the issuance of a conmi.ssion or a letter rogatory that the 

taking of tl.1.e deposition in any other mmner is inpracticable or inconvenient; 

and both. a conmission and a letter rogatory may be issued in proper cases. A 

notice or conmi.ssion may designate the person before 'Wi10m d1e deposition is to 

be taken either by name or descriptive title. A letter rogatory may be addressed 

"To the Appropriate Authoritf in (here nane t.½e state, territory or country)." 

Evidence obtained in a foreign country in response to a letter rogatory need not 

be excluded IIErely for the reason that it is not a -verbatim transcript or tl1at 

the testimmy was not taken under oath or for any simi..lar departure from tl1e 

<\ requirern:nts for depositions taken within tli.e United States mder these rules. 
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C. Foreigp depositions. 

(1) 'Whenever any mandate, -writ or camri..ssion is issued out of any court 

of record in any other state, territory, district or foreign jurisdiction, or 

whenever upon notice or agreem:mt it is required to take the testim:my of a 

witness or witnesses in this state, witnesses nay be compelled to appear and 

testify in the sane m:n:mer and by the sane process and proceeding as nay be 

errployed for the purpose of taking testi.m:>ny :in proceedings pending :in this 

state. 

(2) This Rule shall be so :interpreted and construed as to effectuate its 

general purposes to make uniform the laws of those states mich have simi..lar 

rules or statutes. 
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RULE 105 

DEPOSITIONS UPOH ffiAL EXAMINATION 

A. ivhen deposition may be taken. After tl1e service of St.mIIDilS or tile 

appearance of the defendant in arrJ action, or in a special proceeding at any 

tine after a question of fact has arisen, any party nay take the testim:my of any 

person, including the party, by deposition or oral examination. Leave of court, 

with or without notice, nust be obtained ooly if tile plaintiff seeks to take a 

deposition prior to the expiration of the period of tine specified in Rule __ 

(service of process) to appear and answer after service of St.mIIDils en any defendant, 

except that leave is not required (1) if a defendant has served a notice of taking 

deposition or ot.l-ierwise sought discovery, or (2) a special notice is given as 

provided in subsection C. (2) of this Rule. The attendance of a witness may be 

corrpelled by subpoena as provided in Rule --
-,. B. Order for deposition or production of prisoner. The deposition of a 

person ccnfined in a prison or jail nay crtl.y be taken by leave of court. Tne 

deposition shall be taken on such tenrJS as the court prescribes, and the court 

may order that the deposition be taken at the place of confinerrent or, men tile 

prisoner is ccnfined in this state, may order temporary rerroval and production 

of the prisoner for purposes of the deposition. 

C. Notice of examination. 

(1) General requirerrents . A party desiring to take the reposition of any 

person upon oral examination shall give reasonable notice in writing to every 

other party to the action. TI.i.e notice shall state the tin:e and place for taking 

the deposition and the narre and address of each person to be examined, if known, 

and, if the nane is not lmavt1., a general description sufficient to identify hlm 

or the particular class or group to vmich he belongs. If a subpoena duces tecum 
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is to be served on the person to be examined, the designation of the naterials 

to be produced as set forth in the subpoena shall be attached to or included in 

the notice. 

(2) Special notice. I.eave of court is not required for the taking of a 

deposition by plaintiff if the notice (a) states that the person to be examined 

is about to go out of the state, or is bo'lIDd oo a myage to sea, and will be 

unavailable for examination tnless his deposition is taken before the expiration 

of the period of tine specified in Rule __ (service of process) to appear and 

answer after service of SUIIIIDD.s on any defendant, and (b) sets forth facts to 

support the stateIIE11t. 'Ihe plaintiff's attorney shall sign the notice, and his 

signature constitutes a certification by hlm that to the best of his knowledge, 

infonnation, and belief the statenent and supporting facts are true. 

If a party sh<Ms that when he was served with notice mder this subsection 

and he was mable tlrrough tl1e exercise of diligei.1ce to obtain counsel to represent 

him at the taking of the deposition, the deposition nay not be used against him. 

(3) Shorter or longer tine. 'Ihe court nay for cause shown enlarge or 

shorten the tine for taking the deposition. 

(4) Non-stenographic recording. The notice of deposition required mder 

subsection (1) of this section may provide that the testirmny be recorded by other 

than stenographic neans, in mich event the notice shall designate the mmner of 

recording and preserving the deposition. A court may require that the deposition 

be taken by stenographic IIEans if necessary to assure that the recording be 

accurate. 

(5) Production of doCUIIEUts and tl:rlngs. The notice to a party deponent 

may be accorrpanied by a request nade in corrpliance with Rule 109 for the production 

of doCUIIEUts and tangible things at tlie taking of the deposition. The procedure 

of Rule 109 shall apply to the request. 
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(6) Deposition of organization. A party nay in his notice aJ.1d in a 

subpoena narre as the deponent a public or private corporation or a partnership 

or association or govenmental agency and describe with reasonable particularity 

the ne.tters on which examination is requested. In that event, the organization 

so naned shall designate one or nnre officers, directors or mmaging agents, or 

other persons 'Who consent to testify en its behalf, and shall set forth, for each 

person designated, the ne.tters on v.hich he will testify. A subpoena shall advise 

a non-party organization of its duty to ID9ke such a designation. The persons so 

designated shall testify as to ne.tters known or reasonably available to di.e 

organization. This section does not preclude taking a deposition by any other 

procedure authorized in these rules. 

(7) Deposition by telephone. Tbe court nay upon IIDtion order that testirrony 

at a deposition be taken by telephone, in vbich event the order shall designate 

the conditions of taking testirrony, the manner of recording the deposition and 

may include other provisions to assure that the recorded testirrony will be accurate 

and trustworthy. 

D. Examination and cross-examination; record of examination; oath; 

objections. Exarni..nation and cross-examination of witnesses ne.y proceed as permitted 

at the trial. 'Ihe person described in Rule 103 shall put the witness on oad1. 

TI.1e testinony of the witness shall be recorded either stenographically or as 

provided in subsection C. ( 4) of this Rule. If testirrony is recorded pursuant to 

subsection C. (4) of this Rule, tli.e party taking the reposition shall retain the 

original recording without alteration, unless tl"1e recording is filed with tile 

court pursuant to subsection G. (2) of this Rule, tntil the fi.r:ia1. disposition of 

the action or proceeding. If requested by cne of the parties, the testinony shall 

be transcribed upon the payrrEilt of the reasonable charges therefor. All objections 
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made at the t:i.ne of the examination to the qualifications of the person taking 

the deposition, or to the nanner of taking it, or to the evidence presented, or 

to the conduct of any party, and any other objection to the proceedings, shall be 

noted upon the transcription or recording. Evidence objected to shall be taken 

subject to the objectionso In lieu of participating in the oral examination, 

parties nay serve written questions on the party taking the deposition who shall 

propo1.md them to the witness and see that the answers thereto are recorded 

verbatimo 

E. 11:>tion to tenninate or limit examination. At any tine during the 

taking of deposition, on IIDtion of any party or of the deponent and upon a showing 

that th.e examination is being conducted or hindered in bad faith or in such manner 

as 1.mreasonably to armoy, enharrass or oppress the deponent or any party, the 

court in which the action or proceeding is pending or the court in the co1.mty 

where the deposition is being taken shall rule on any question presented by the 

motion and nay order the officer conducting the examination to cease forthwith 

from taking the deposition, or may limit the scope and namer of the taking of 

the deposition as provided in Rule 101 C. If the order tenninates the examination, 

it shall be resurred thereafter only upon the order of the court in which the action 

or proceeding is pending. Upon demand of the objecting party or deponent, the 

taking of the deposition shall be suspended for the t:i.ne necessary to tmke a IIDtion 

for an order. 1he provisions of Rule 112 A. (4) apply to the award of expenses 

incurred in relation to the IIDtion. 

F. Submission to witness; changes; signing. When the testiIIDny is taken 

by stenographic neans, or is recorded by other than stenographic ~ans as provided 

in subsection C. (4) of this Rule, and if the transcription or recording is to be 

used at any proceeding in the action or if any party requests that the transcrip

tion or recording thereof be filed with the court, such transcription or recording 
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shall be submitted to the witness for examination, mless such examination is 

waived by the witness and by the parties. Any changes in fonn or substance 

which the wia.i.ess desires to make shall be entered upon the transcription or 

stated in a writing to accompany the recording by the party taking the deposition, 

togetner with a staterrent of the reasons given by the witness for rrBlcing them. 

i:;Jotice of such changes and reasons shall promptly be served upon all parties by 

the party taking the deposition. The witness shall then state in writing that 

the transcription or recording is correct subject to ti.i.e changes, if any, rmde 

by the witness, unless the parties waive the staten:en.t or the witness is physically 

unable to make such staten:en.t or cannot be found. If the statement is not rmde 

by the witness with.in 30 days, or with.in a lesser time upon court order, after 

the deposition is submitted to the witness, the party taking the deposition shall 

state on ·t,.1-ie transcription or in a writing to accompany the recording the fact 

of waiver, or the physical incapacity or absence of the witness, or fact of 

refi.J.Sal of the witness to make the staten:en.t, together with the reasons, if any, 

given therefor; and ti~e deposition rmy then be used as fully as though the 

staterrent l-1ad been !Il:3.de unless, on a IIDtion to suppress mder Rule 107 D., tli.e 

court finds that the reasons given for the refusal to rrBlce the statement require 

rejection of the deposition in whole or in part. 

G. Certification, filing and exhibits. 

(1) Certification. Wnen a deposition is stenographically taken, the 

stei.7.ographic reporter shall certif-J, under penalty of perjury, on the transcript 

that the witness was sv:orn in the reporter's presence and that the transcript is 

a true record of the testiIIDny given by the witness. When a ~position is recorded 

by other th.an stenographic neans as provided in subsection C. (4) of titls Rule, and 

thereafter transcribed, the person transcribing it shall certify, under penalty 

of perjury, on the transcript that 'i.ie heard the witness sworn on the recording and 
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that the transcript is a correct writing of the recording. When a recording or 

a non-stenographic deposition or a transcription of suclL recording or non

stenographic deposition is to be used at any proceeding in the action or is filed 

wit.1i. the court, the party taking the deposition, or such party's attorney, shall 

certif-J tnder penalty of perjury that the recording, either filed or furnished 

to the person making the transcription, is a true, complete and accurate recording 

of the deposition of the witness and that the recording has not been altered. 

(2) Filingo If requested by any party, the transcript or the recording 

of the deposition shall be filed with ti.Le court v,i1ere the action is pending. 

vhen a deposition is stenographically taken, t.11e stenographic reporter or, in the 

case of a deposition taken pursuant to subsection C. (4) of this Rule, tl1e party 

taking the deposition, shall enclose it in a sealed envelope, directed to the cleric 

of the court or the justice of the peace before mom the action or proceeding is 

pending or such other person as nay by writing be agreed upon, and deliver or 

forward it accordingly by mail or other usual channel of conveyance. 

(3) Exhibits. DoCUIIEnts and tl-ri.ngs produced for inspection during ti.Le 

examination of the witness shall, upon the request of a party, be nm:ked for 

identification and annexed to and returned with the deposition, and rray be 

inspected and copied by any party. -W:1enever the person producing rraterials desires 

to retain the originals, he rray substitute copies of the originals, or afford 

eaei.1i. party an opportunity to make copies thereof. In the event t.1i.e original 

materials are retained by 6.1.e person producing diem, they shall be nm:ked for 

identification and the person producing them shall afford each party the subsequent 

opportunity to conpare any copy with the original. He shall also be required to 

retain tli.e original naterials for subsequent use in any proceeding in the sarre 

action. Any party nay nnve for an · order that the original be· annexed to and 

returned with t."'1.e deposition to ti.Le court, pending final disposition of the case. 
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(4) Copies. Upon payment of reasonable charges therefor, the stenographic 

reporter, or in tl1.e case of a deposition taken pursuant to subsection C. (4) of tl1is 

Rule, the party taking the deposition shall furnish a copy of the deposition to any 

party or to the deponent. 

H. Payrrmt of expenses upon failure to appear. (1) If the party giving 

the notice of the taking of tl1.e deposition fails to attend and proceed therewith 

and another party attends in person or by attorney pursuant to the notice, the 

court in which the action or proceeding is pending nay order ti1e party gi vi.ng the 

notice to pay to such other party the arrount of the reasonable ~enses incurred 

by him and his attorney in so attending, including reasonable attorney's fees. 

(2) If tl1e party giving the notice of the taking of a deposition of a 

witness fails to serve a subpoena upon him and the witness because of such failure 

does not attend, and if another party attends in person or by attorney because he 

expects tl1e deposition of that witness to be taken, the court my order tl1.e party 

giving tl1e notice to pay to such other party ti.1e arrount of the reasonable expenses 

incurred by him and his attorney in so attending, including reasonable attorney's 

fees. 
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RULE 106 

DEPOSITIONS UR)N WRTITEN qJESI'IONS 

A. Serving questions ; notice. After COIIIIEilCeIIEnt of the action, any 

party may take the testim:my of any person, including a party, by deposition 

upon written questions. The attendance of witnesses may be compelled by the 

use of subpoena as provided in Rule 500. The ceposition of a person confined 

in prison my be taken only as provided in Rule 105 B. 

A party desiring to take a deposition upon written questions shall serve 

them upon e"\ery other party with a notice stating (1) the name. apd address of 

the person who is to answer them, if known, and if the name is mt known, a 

general description sufficient to identify him or the particular class or group 

to which he belongs, and (2) the nam: or descriptive title and address of the 

officer before whom the deposition is to be taken. A deposition upon written 

questions may be taken of a public or private corporation or a partnership or 

association or govemrrental agency in accordance with the provisions of 

Rule 105 B. (6). 

Within 30 days after t.,e mtice and written questions are served, a party 

may serve cross questions upon all other parties. Within 10 days after being 

served with cross questions, a party may serve redirect questions upon all other 

parties. Within 10 days after being served with redirect questions, a party my 

serve recross questions upon all other parties. The court may for cause shown 

enlarge or shorten the tine. 

B. Officer to take responses and prepare record. A copy of the mtice 

and copies of all questions served siia.11 be delivered by the party taking the 

deposition to the officer designated in the notice, who shall proceed promptly, 

._/ in the manner provided by Rule 105 D. , F. , and G. , to take the testinony of the 

witness in response to tl-ie questions and to prepare, certify, and file or mil 
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the deposition, attaching thereto the copy of the notice and the. questions received 

by him. 
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RlJ1E 107 

EFFECT OF ERRORS AL-ID IRREGULARITIES :rn IBPOSITIOHS 

A. As to notice. All errors and irregularities in the notice for taking 

a dep:,sition are waived unless written objection is pronptly served upon the party 

giving the notice. 

B. As to disqualification of officer. Objection to taking a deposition 

because of disqualification of the officer administering the oath is waived 

im.less made before the· taking of the deposition begins or as soon thereafter as 

the disqualification becorres known or could be discovered with reasonable 

diligence. 

C. As to taking of deposition. 

(1) Objections to the canpetency of a witness or to the competency, relevancy 

or materiality of testimmy are not wai -ved by failure to n:ake th.em before or during 

the taking of the dep:,sition, tnless the ground of the objection is one v.nich mi.ght 

have been obviated or renoved if presented at that t:i.ne. 

(2) Errors and irregularities occurring at the oral examination in tl'"le 

manner of taking the deposition, in the form of d1e questions or answers, in the 

oath or affirmation, or in the conduct of parties, and errors of any kind v.hich 

might be obviated, reno-ved, or cured if pronptly presented, are waived tnless 

seasonable objection thereto is rrade at the taking of the deposition. 

(3) Objections to the form of written questions submitted under Rule 106 are 

waived tnless served in ~ting upon the party propounding them within the tirre 

allowed for serving the succeeding cross or other questions and wid1.in 20 days 

after service of tl'"le last questions authorized. 
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D. As to corrpletion and return of deposition. Errors and irregularities 

in the mmner in which the testinony is transcribed or the deposition is prepared, 

signed, certified, sealed, endorsed, transmi.tted, filed, or otherwise dealt with 

tmder Rules 105 and 106 are waived mless a notion to suppress the deposition 

or sorre part thereof is made with reasonable promptness after such defect is, or 

with due diligence rni.gpt have been, ascertained. 
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RIJI.E 109 

PRODUCTIOH OF lXXXJMEl:ITS .AND 'IlillJGS AND 

ENTRY UPU~ I.AND FDR TI'lSPECTION Al.'ID 

OYrlER PURPOSES 

A. Scope. Any party n:ay serve on any other party a request (1) to produce 

and peIIDit the party m:iking the request, or sorreone acting en his behalf, to 

inspect and copy, any desigpated docUITEn.ts (including writings, drawings, graphs, 

charts, photographs, phone-records, and otl1er data canpilations from 't41.ich 

information can be obtaned, translated, if necessary, by the respondent through 

detection devices into reasonably usable form) , or to inspect and copy, test, or 

sarrple any tangible tlrings mich constitute or oontain na.tters witirin the scope 

of Rule 101 B. and 't41.ich are in the possession, custody or control of the party 

upon whom the request is served; or (2) to permi.t entry upon designated land or 

other property in the possession or ccntrol of the party upon whom the request is 

served for the purpose of inspection and rreasuring, surveying, photographing, 

testing, or sarrpling the property or any desigpated object or operation thereon, 

within the scope of Rule 101 B. 

B. Procedure. The request na.y be served upon the plaintiff after COII11EI1ce

llEilt of the action and upon any other party with or after service of the surmon.s 

upon that party. Th.e request shall set forth the items to be inspected either by 

individual item or by category and describe each item and category with reasonable 

particularity. Th.e request shall specify a reasonable tine, place, and manner of 

making the inspection and perfonning the related acts. A defendant shall not be 

required to produce or allow- inspe~tion or other :related acts · before the expiration 

of 60 days after service of surmon.s, unless tl1e court specifies a shorter ti.me 0 

'Ihe party upon mom a request has been served shall comply with the request, unless 
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the request is objected to with a statenent of reasons for each objection before 

the t:i.Ire specified in the request for inspection and perfo:rming the related acts. 

If objection is rmde to part of an item or category, the part shall be specified. 

The party submitting the request nay IIDve for an order mder Rule 112 B. with 

respect to any objection to or other failure to respond to t.11.e request or any 

part thereof, or any failure to permit inspection as requested. 

C. Writing called for need not be offered. Thougp. a writing called for by 

one party is produced by the other, and is inspected by the party calling for it, 

he is not obliged to offer it in evidence. 

D. Persons not parties. Tnis Rule does not preclude an independent action 

against a person not a part_y for production of cbcunents and tirings and permission 

to enter upon land. 
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RULE no 

PHYSICAL Ai.ID MENTAL EXAMINATI01'1 

OF PERSONS; REPORTS OF 

EXA1'ID'1ATIONS 

A. Order for examination. When the IIEntal or physical condition 

(:including the blood group) of a party or of a person in the custody or under the 

legal central of a party, is :in controversy, the court nay order t.1ie party to 

submit to a physical or ITEntal examination by a physician or to produce for 

examination the person in his custody or legal a::mtrol. The order may be ma.de 

only on rrotion for good cause shown and upon notice to the person to be examined 

and to all parties and shall specify the tine, place, mmner, ccnditions, and 

scope of the examination and the person or persons by mom it is to be made. 

B. Report of examining physician. If requested by tl1.e party against 

whom an order is nade under section A. of this Rule or the person examined, the 

party caus:ing the examination to be nade shall deliver to h;im a copy of a detailed 

report of the examining physician sett:ing out his f:indings, :including results of 

all tests n:ede, diagnoses and conclusions, together with like reports of all 

earlier examinations of the sane ccndition. After delivery the party causing tl1.e 

examination shall be entitled upon request to receive from tl1.e party against v.hom 

the order is ma.de a like report of any examination, previously or ti.1.ereafter ma.de, 

of the sane ccndition, unless, in the case of a report of examination of a person 

not a party, the party shows that he is unable to obtain it. This section applies 

to examinations ma.de by agreerrent of the parties, mless the agreement expressly 

provides otheIWi.se. 

24 



C. Reports of claimants for · damages · and ·injuries. In a civil action 

where a claim is made for da:rmges for injuries to the party or to a person in 

the custody or under the legal control of a party, upon the request of the 

party against mom the claim is pending, the claimmt shall deliver to him a 

copy of all written reports of any examinations relating to injuries for mich 

recovery is sought unless the claimant shows that he is tnable to comply. 

D. Report; effect of failure to canply. (1) If an obligation to furnish 

a report arises tm.der sections B. or C. of this Rule and the examining physician 

has not made a written report, the party mo is obliged to :furnish the report 

shall request that the examining physician prepare a written report of the 

examination, and the party requesting such report shall pay the reasonable costs 

and expenses, including the examining physician's fee, necessary to prepare such 

a report. 

(2) If a party fails to comply with sections B. and C. of this Rule or if 

a physician fails or refuses to make a detailed report within a reasonable t:i.rre, 

or if a party fails to request such a report within a reasonable t:i.rre, the court 

may require the physician to appear for a deposition or may exclude his testinDny 

if offered at the trial. 

D. Access to hospital records. AJ..1.y party legally liable or against mom 

a claim is asserted for conpensation or damages for injuries may ex.amine and make 

copies of all records of any hospital in reference to and connected with the 

hospitalization of the injured person for such injuries. Any person having custody 

of such records and vi1.o unreasonably refuses to allCM examination and copying of 

such records shall be liable to the party seeking the records and reports for t:i.1i.e 

reasonable and necessary costs of enforcing the party's right · to discover. 
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RUI.E ill 

REqJEsrS FDR Ail-1ISSION 

A. Request for admission. A party nay serve upnn any other party a 

written request for the admission, for purposes of the pending action only, 

of the truth of any natters within the scope of Rule 101 B. set forth in the 

request that relate to statenents or opinions of fact or of tlie application of 

lc:M to fact, including the genuineness of any cbcUIIEnts described in the request. 

Copies of docurrents shall be served with the request unless they have been or 

are otherwise :furnished or nade available for :inspection and copying. Each 

natter of which an admission is requested shall be separately set forth. The · 

request nay, without leave of court, be served upon the plaintiff after cOIIIIEnce

nent of the action and u:J_:xm any other party with or after service of the SlUIIIOilS 

and corrplaint upon that party. 

B. Response. The natter is admitted unless, within 30 days after service 

of the request, or within such shorter or longer tine as the court nay allCM, 

the party to whan the request is directed serves upon the party requesting the 

admission a written answer or objection addressed to the natter, signed by the 

party or by his attomey, but, unless the court shortens the tine, a defendant 

shall not be required to serve answers or objections before the expiration of 60 

days after service of the summns and complaint UfX>n him. If objection is made, 

the reasons therefor shall be stated. The answer shall specifically deny the 

matter or set forth in detail the reasons vhy the answering party cannot truthfully 

admit or deny the matter. A denial shall fairly neet the substance of the requested 

admission, and when good faith requires that a party qualify his answer or deny only 

a part of the matter of which an admission is requested, he shall specify so rruch 
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of it as is true and qualify or c:eny the remainder. An answering party nay not 

give lack of infonmtion or knowledge as a reason for failure to admit or deny 

unless he states that he has ma.de reasonable inquiry and that the infonmtion 

known or readily obtainable by him is insufficient to enable him to admi..t or deny. 

A party 'W1:10 considers that a matter of v.hich an admission has been requested 

presents a genu.ine issue for trial may not, on that ground alone, object to the 

request; he may, subject to the provisions of Rule 112 C., deny the ma.tter or set 

forth reasons 'Wlly he carmot admit or c:eny it. 

C. Motion to detennine sufficiency. The party v.ho has requested the 

admissions ma.y nnve to detennine the sufficiency of the answers or objections. 

Unless the court determines that an objection is justified, it shall order that 

an answer be served. If the court detennines tl1at an answer cbes not conply with 

the requiretIEilts of this Rule, it may order either that the matter is admi.tted or 

that an arrended answer be served. The court rrey, in lieu of these orders, deter

mine that final disposition of the request be made at a designated tine prior to 

trial. The provisions of Rule 112 A. apply to the award of expenses incurred in 

relation to the nntion. 

D. Effect of admission. Any ma.tter admitted ptrrsuant to this Rule is 

conclusively established unless the court en notion pennits withdrawal or arrendnEnt 

of the admission. The court may pennit withdrawal or arrendnEnt men die presentation 

of the rrerits of the case will be subserved tli.ereby and the party v.ho obtained the 

admission fails to satisfy the court that withdrawal or allEtldmmt will prejudice 

him in maintaining his case or his defense en the rrerits. Any admi..ssion ma.de by a 

party ptn:.-Suant to this Rule is for the purpose of the pending proceeding only, and 

neither constitutes an admission by him for any other purpose· nor ma.y be used 

against him in any other proceeding. 
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E. Fonn of reponse. Admissions, denials and objections to requests for 

admi..ssions shall identify and quote each request for admission in full innediatel y 

preceding the stateIIEnt of any admission, denial or objection thereto. 
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RULE 112 

FAILURE ID HAKE DISCOVERY; &\HCTIOHS 

A. Motion for order compelling discovery. A party, upon reasonable notice 

to other parties and all persons affected thereby, nay apply for an order compelling 

discovery as follo.vs : 

(1) .Appropriate court. An application for an order to a party nay be nade 

to the court in which the action is pending, or, on matters relating to a deponent' s 

failure to answer questions at a deposition, to a judge of the circuit court in the 

judicial district where the deposition is being taken. An application for an order 

to a deponent who is not a party shall be made to a judge of the circuit court in 

the judicial district where the deposition is being taken. 

(2) M:)tion. If a deponent fails to answer a question propounded or submitted 

under Rules 105 or 106, or a corporation or other entity fails to make a designation 

under Rule 105 C. (6) or Rule 106, or a party fails to answer an interrogatory 

submitted under Rule 108, or if a party in response to a request for inspection 

submitted under Rule 109, fails to permit inspection as requested, the discovering 

party may nove for an order corrpelling inspection in accordance with the request. 

W.1en taking a deposition on oral examination, the proponent of the question nay 

complete or adjourn the examination before he applies for an order. 

If the court denies the notion in v.hole or in part, it nay make such 

protective order as it would have been errpc:Mered to make en a notion made pursuant 

to Rule 101 C. 

(3) Evasive or Incomplete answer. For purposes of this subdivision an 

evasive or incorrplete answer is to be treated as a failure to answer. 
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( 4) Award of expenses of notion. If the notion is granted, the court may, 

after opportunity for hearing, require the party or deponent m.ose conduct 

necessitated the notion or the party or attorney advising such conduct or both of 

them to pay to the noving party the reasonable expenses incurred in obtaining the 

order, including attorney's fees, unless the court finds that the opposition to the 

notion was substantially justified or that 0th.er circunstances make an award of 

expenses unjust. 

If the notion is denied, the court may, after opportunity for i1.earing, 

require ti.½.e noving party or the attorney advising the notion or both of them to 

pay to the party or deponent who opposed the notion the reasonable expense.s 

incurred in opposing the notion, including attorney's fees, unless the court finds 

that the making of the notion was substantially justified or that other circunstances 

make an award of expenses unjust. 

If the notion is granted in part and CEni.ed in part, the court may apportion 

the reasonable expenses incurred in relation to the notion am:mg the parties and 

persons in a just manner. 

B. Failure to comply with order. 

(1) Sanctions by court in judicial district mere deposition is taken. 

If a deponent fails to be sworn or to answer a question after being directed to do 

so by a circuit court judge in the judicial district in ~ch the deposition is 

being taken, the failure may be considered a contempt of tliat court. 

(2) Sanctions by court in mich action is pending. If a party or an officer, 

director, or managing agent of a party or a person designated under Rule 106 C. ( 6) 

or 106 A. to testify on behalf of a party fails to ooey an order to provide or penni. t 

discovery, including an order made under sectior1 A. of this Rule or Rule 110, the 

court in -which the action is pending ney mak.e such orders in regard to the failure 

as are just, and arrong others the following: 
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/ (a) An order that the natters regarding vbich the order was nade or any 

other designated facts shall be taken to be established for the purposes of the 

action in accordance with the claim of the party obtaining the order; 

(b) An order refusing to allow the disobedient party to support or oppose 

designated claims or defenses, or prohibiting him from introducing designated 

matters in evidence; 

(c) An order striking out pleadings or parts thereof, or staying further 

proceedings mtil the order is obeyed, or dismi.ssing the action or proceeding or 

any part thereof, or rendering a judgnEI1.t by default against the disobedient 

party; 

(d) In lieu of arry of the foregoing orders or in addition thereto, an 

order treating as a contempt of court the failure to obey any orders except an 

order to submi.t to a physical or nental examination. 

(e) Wnere a party has failed to comply with an order mder Rule 110 A. 

requiring him to produce another for examination, such orders as are listed in 

paragraphs (a), (b), and (c) of this subdivision, unless the party failing to 

canply shows that he is l..lD.able to produce such person for exan:rlnation. 

In lieu of any of the foreging orders or in addition thereto, the court 

shall require the party failing to obey the order or the attomey advising him 

or both to pay the reasonable expenses, including attorney's fees, caused by the 

failure, unless the court finds that the failure was substantially justified or 

that other circl.DllStances make an award of expenses mjust. 

C. Expenses on failure to admit. If a party fails to admi..t the genuineness 

of any docurrent or the truth of any natter as requested mder Rule ill, and if tl"1e 

party requesting the admi.ssions thereafter proves the genuineness of the cbctment 

or the truth of the natter, he may apply to tbe court for an order requiring the 

31 



other party to pay him the reasonable expenses incurred in IIEking that pl."Qof, 

including reasonable attorney's fees. The court shall make tl1e order unless it 

finds that (1) the request was held objectionable pursuant to Rule 111 A., or 

(2) the admission sought was of no substantial inportance, or (3) the party failing 

to admit had reasonable ground to believe that he mi.ght prevail on the natter, or 

(4) there was other good reason for the failure to admit. 

D. Failure of party to attend at avn deposition or serve answers to 

interrogatories or respond to request for insepction. If a party or an officer, 

director, or managing agent of a party or a person designated under Rule 105 C. (6) 

or 106 A. to testify on behalf of a party fails (1) to appear before the officer 

who is to take his deposition, after being served with a proper notice, or (2) to 

serve answers or objections to interrogatories submitted under Rule 108, after 

proper service of d1e interrogatories, or (3) to corrply with or serve objections 

to a request for production and inspection submi.tted under Rule 109 , after proper 

service of the request, the court in vbich tli.e action is pendi11.g on rrotion nay 

make such orders in regard to the failure as are just, and arrong otl-1ers it nay take 

any action authorized m1.der paragraphs (a), (b), and (c) of subsection B. (2) of 

this Rule. In lieu of any order or in addition thereto, d1e court shall require 

the party failing to act or t.11.e attoni.ey advising him or both to pay the reasonable 

expenses, includil.lg attorney's fees, caused by t.1ie failure, unless the court finds 

that the failure was substantially justified or that other circumstances mike an 

award of expenses unjust. 

The failure to act described in ri.1.is subdivision nay not be excused on the 

grmmd that the disco-rery sought is objectionable unless the party failing to act 

has applied for a pro tee ti ve order as provided by Rule 101 B. 
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( 
RULE 500 

SUBPOE.~ 

A. Defined; fonn. Tne process by which attendance of a witness is required 

is a subpoena. It is a writ or order directed to a person and requires the 

attendance of such person at a particular tine and place to testify as a witness 

on behalf of a particular party therein nentioned. Every subpoena shall state tl1.e 

narre of the court and the title of the action. 

B. For production of doCUIIEI1tary evidence. A subpoena nay also coomand 

the person to mom it is directed to produce the books, papers, docurrents, or 

tangible things desigpated therein; but the court, upon nntion na.de promptly and 

in any e-rent at or before the tine specified in tiie subpoena for compliance 

therewith, may (1) quash or IIDdify the subpoena if it is unreasonable and 

oppressive or (2) condition denial of the IIDtion upon the advancenent by the 

person in v.:ih.ose behalf the subpoena is issued of the reasonable cost· of producing 

the books , papers , doCUIIEI1ts , or tangible t.,:ings . 

C. Issuance. (1) A subpoena is issued as follows: (a) to require 

attendance before a court, or at tlie trial of an issue d1erein, or upon the taking 

of a deposition in an action or proceeding pending therein: (i) it may be issued 

by the clerk of the court in v.:ih.ich the action or proceeding is pending, or if there 

is no clerk, then by a judge or justice of SUCJ.'1 court; or (ii) it ney be issued by 

the attorney of record of the party to the action or proceeding in mose behalf 

the witness is required to appear, subscribed by the signature of such attorney; 

(b) to require attendance before any person authorized to take tl1.e testim:my of a 

witness in. this state l.Rlder Rule 103 D. (1) , or before any officer enpowered by the 

laws of the United States to take testinony, it na.y be issued by the clerk of the 

circuit court in the judicial district in mi.ch the witness is to be examined; 

(c) to require attendance out of court in cases not provided for in paragraph (a) 
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of this subsection, before a judge, justice, or other officer auth:)rized to 

administer oaths or take testim::m.y in any matter under the laws of this state, 

it may be issued by the judge, justice or other officer before mom the attendance 

is required. 

(2) Upon request of a party or attorney, any subpoena issued by a clerlc 

of court shall be issued in blank and dalivered to the party or attorney requesting 

it, who shall fill it in before service. 

D. Service; service on lav enforceIIEnt agency; proof of service. 

(1) Except as provided in subsection (2) of this section, a subpoena ney be 

served by the party or any other person over 18 years of age. The service shall 

be made by delivering a copy to the witness personally and giving or offering to 

him at the sane tine the fees to mich ~ is entitled for travel to and from the 

place designated and one day's attendance. T1:e service nust be rmde so as to 

allow the witness a reasonable tine for preparation and travel to the place of 

attendance. 

(2) (a) Every law enforcen:ent agency shall designate an individual or 

individuals upon mom service of subpoena nay be rmde. At least one of the 

designated in.di vi duals shall be available during nonnal business hours. In the 

absence of the designated individuals, service of subpoena pursuant to paragraph (b) 

of this subsection may be made upon de officer in charge of the law- enforcenen.t 

agency. 

(b) If a peace officer's attendance at trial is required as a result of 

his enployirent as a peace officer, a subpoena nay be served on him by delivering 

a copy personally to the officer or to one of the individuals designated by the 

agency which enploys the officer not later than 10 days prior·· to the date attendance 

is sou~t. A subpoena may be served in this manner only if the officer is currently 

employed as a peace officer and is present within the state at the tine of service o 
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(c) Wnen a subpoena has been served as provided in paragraph (b) of th.is 

subsection, the law enforcenent agency shall make a good faith effort to actually 

notify the officer whose attendance is sought of the date, tine and location of 

the court appearanceo If the officer carmot be notified, the law enforceIIEnt 

agency shall contact ti."le court and a continuance rray be granted to allow the 

officer to be personally served. 

(d) As used in this subsection, "law enforcenait agency'' neans the Oregon 

State Police, a county sheriff's depa.rt:rralt or a nunicipal police depa:rt:nent. 

(3) Proof of service of a subpoena is rrade in the same manner as in the 

service of a Sl..mirons. 

E. Subp:>ena for hearing or trial; witness ' obligation to attend; prisoners . 

(1) A witness is not obliged to attend for trial or hearing at a place outside the 

county in v.hich he resides or is served with subpoena tmless his residence is 

within 100 mi.les of such place, or, if his residence is not with.in 100 mi.les of 

such place, tmless there is paid or tendered to him upon service of the subpoena: 

(a) double attendance fee, if his residence is not nnre than 200 mi.les from the 

place of examination; or (b) triple attendance fee, if his residence is nnre than 

200 mi.les and not nore than 300 mi.les from such place; or ( c) quadruple attendance 

fee, if his residence is nnre than 300 mi.les from such place; and (d) single mi.leage 

to and from such place 0 

(2) If the witness is confined in a prison or jail in t.1u.s state, a 

subpoena may be served on such person only upon leave of court, and attendance of 

the witness Illcff be conpelled only upon such tenIJS as the court prescribes. The 

court rray order temporary rennval and production of the prisoner for purposes of 

testinony or may order that testino~y only be taken upon deposition at the place of 

confinenent. The subpoena and court order shall be served upon the custodian of 

the prisoner. 
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F. SubpJena for taking depositions; place of examination. (1) Proof of 

service of a notice to take a deposition as provided in Rules 105 C. and 106 A. 

constitutes a sufficient authorization for the issuance by a clerl<. of court of 

subpoenas for the persons narred or described therein. The subpoena may comnand 

the person to whom it is directed to produce and pennit inspection and copying of 

designated books, papers, doCLmEI1.ts, or tangible things w:tl.ch constitiute or 

contain matters within the scope of the examination pennitted by Rule 101 B. , but 

in that event the subpoena will be subject to the provisions of Rule 101 C. and 

section B. of this Rule. 

(2) A resident of this state may be required to attend an examination only 

in the cOLU1ty merein he resides or is en:ployed or transacts his business in 

person, or at such other convenient place as is fixed by an order of court. A 

nonresident of this state may be required to attend only in the cOLU1ty v.herein 

he is served with a subpoena, or at such other convenient place as is fixed by an 

order of courto 

G. Disobedience of sub:poena; refusal to be sworn or answer as a witness. 

Disobedience to a subpoena or a refusal to be sworn or answer as a witness may 

be punished as conten:pt by a court before v.hom the action or proceeding is pending 

or by the judge or justice issuing the subpoena. Upon hearing or trial, if the 

witness is a party and disobeys a subpoena or refuses to be sworn or answer as a 

witness, his complaint, answer or reply may be stricken. 

H. Hospital records • 

(1) Hospital. As used in this section, u:tl.ess the context requires other

wise, "hospital" rreans a hospital licensed under ORS 441.015 to 441.087, 441.525 

to 441.595, 441.810 to 441.820, 441.990, 442.300, 4420320, 442.330 and 442-340 to 

442.450. 



(2) 1'1ode of compliance with subpoena of hospital records.·. (a) Except as 

provided in subsection (4) of this section, w.1en a subpoena duces tectm1 is served 

upon a custodian of l10spital records in an action in viri.ch the hospital 

is not a party, and the subpoena requires the production of all or part of the 

records of the hospital relating to tlE care or treat:rrEnt of a patient at tire 

hospital, it is sufficient compliance therewith if a custodian delivers by nail 

or otherwise a true and correct copy of all the records described in the subpoena 

within five days after receipt thereof. Delivery shall be accompanied by the 

affidavit described in subsection (3) of this section. T'ne copy IIE.Y be photographic 

or mi.crophotographic reproduction. 

(b) Th.e copy of tl1e records shall be separately enclosed in a sealed 

evenloep or wrapper on vtri.ch the title and nurrber of the action, nan:e of the wio.1ess 

and t½e date of the subpoena are clearly inscribed. Tie sealed envelope or wrapper 

shall be enclosed :in an outer envelope or wrapper and sealed. The outer envelope 

\,_ or wrapper shall be addressed as follv;os : (i) if the subpoena directs attendance 

in court, to the clerl< of the court, or to the judge thereof if there is no clerk; 

(ii) if tlie subpoena directs attendance at a deposition or other i:iear:ing, to the 

officer before whom the deposition is to be taken, at the place designated in the 

subpoena for the taking of the deposition or at the officer's place of business; 

(iii) in other cases, to the officer or body conducting the hearing at the official 

place of business. 

(c) After filing, the copy of the records my be inspected by any party or 

the attomey of record of a part_y in the presence of the custodian of the court 

files, but otherwise shall remain sealed and shall be opened anl y at the tirre of 

trial, deposition or other l1ear:ing, at the direction of the juq.ge, officer or body 

conducting the proceeding. The records shall be opened in tl1e presence of all 
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parties mo have appeared in person or by comsel at the trial, deposition or 

hearing. Records micl"l are not introduced in evidence or required as part of 

the record shall be retumed to the custodian of luspital records mo submitted 

them. 

(3) Affidavit of custodian of records. (a) Tre records described in 

section (2) of this Rule shall be accompanied by the affidavit of a custodian 

of the hospital records, stating in substance each of the following: (i) that 

the affiant is a duly authorized custodian of tiie records and has authority to 

certify records; (ii) that the copy is a true copy of all the records described 

in the subpoena; (iii) the records W:re prepared by the personnel of the hospital, 

staff physicians, or persons acting mder the control of eiti.,er, :in the ordi.naJ:y 

course of hospital business, at or near the t::i.ne of the act, condition or event 

described or referred to therein. 

(b) If the hospital has none of the records described in the subpoena, 

or only part thereof, tlie affiant shall so state in the affidavit, and shall send 

only those records of v.hich he has custody. 

(c) When nore than one person has knowledge of the facts required to be 

stated in the affidavit, nore than one affidavit may be ma.de. 

(4) Personal attendance of custodian of records may be required. (a) The 

personal attendance of a custodian of h::>spital records and the production of 

original hospital records is required if the subpoena duces tecum contains the 

following stateIIE:nt: 

The personal attendance of a custodian of hospital records and the production 

of original records is required by this subpoena. The procedure authorized pursuant 

to Oregon Rule of Civil Procedure 500 H. (2) shall not be deeID=d sufficient compliance 

\_/ with this subpoena. 
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(b) If nore than one subpoena duces tecurn is served on a custodi.an of 

hospital records and personal attendance is required tmder eacb. pursuant to 

paragraph (a) of this subsection, the custodian shall be deened to be the witness 

of the party serving the first such subpoena. 

(5) Tender and payment of fees. Nothing :in this Rule requires tl~ tender 

or payrrent of nore than one witness and mileage fee or other charge tm.less there 

has been agreeIIEtlt to the contrary. 
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.. SUBPOENAS 

DISTRIBUTION OF ORS PROVISIONS 

ORS RULE 

41.915 SOO(h)(l) 

41.920 SOO(h)(2) 

41. 925 500(h)(3) 

41. 930 . Remains as 
statute 

41. 935 500(h)(.5) 

41.940 500(h)(4) 

41.945 None 

44.110 S00(a) and 

44.120 500(c)(l) 

44.130 500(c)(2) 

44.140 500(d) 

44.150 Remains as 
statute 

44.171 S00(e) 

44.180 None 

44.190 SOO(g) 

44.200 None 

44.210 None 

44.220 None 

44.230 105(b) 

44.240 Remains as 
statute 
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DISTRIBUTIO~J OF ORS PROVISIONS 

ORS RULE 

41. 616 (1)- (3) .......... 108 

41.616(4) .............. l0l(b) 

41.6i7(1) and (2) ...... 112(a) 

41.617 (3) and (4) ..... 112(b) 

41. 618 ................. 101 (c) 

41. 620. . . . . . . . . . . . . . . . . 108 (c) 

41. 622. . . . . . . . . . . . . . . . . 101 (b) 

41. 626 (1) .............. 111 (a) 

41.626(2) and (4) ...... lll(b) 

41. 626 (3) .............. 111 (c) 

41.626(5) .............. lll(c) 

41.626(6) .............. 112(c) 

41.626(7) .............. 112(d) 

41. 6 31 ( 1) and ( 2) . . . . . . 101 ( c) 

4-1. 631 (3) . . . . . . . . . . . . . . 112 (a) 

41. 635 ................. 101 (a) 

44. 230. . . . . . . . . . . . . . . . . 105 (b) 

44. 610 ................. 110 (a) 

44.620(1) .............. llO(b) 

44.620(2) .............. ll0(c) 

44 . 6 3 0 . . . . . . . . . ; . . . . . . . 110 ( d) 

44. 640.... .. . . .. . . . . . . . 110 (b) 
and (c) 

44.110 ................. None 

44.120 ................. (to process 
rules) 

44.130 ................. (to provi-
sion 
remedies) 
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44.140 .................. None 

45. 151. . . . . . . . . . . . . . . . . . 105 (a) 

45.161. ........... 103(a) and (1: 
and 105(c) 

45 .171. ........... 105 (c), (d), 
and (f) 

45.185 ................... lOS(c) 

45.190 ............ 105(a) and 
112(b) 

45. 200. . . . . . . . . . . . . . . . . . 105 (h) 

45. 230 .................. 105 (g) 

45. 240. . . . . . . . . . . . . . . . . . 105 (g) 

45. 280. . . . . . . . . . . . . . . . . . 107 

1~5.230 .................. 103(b) 

45. 325. . . . . . . . . . . . . . . . . . 106 

45.330 .................. 103(b) 

45. 340 .................. 106 

45. 350. . . . . . . . . . . . . . . . . . 103 (b) 

45. 360. . . . . . . . . . . . . . . . . . None 

45. 370 .................. None 

45. 410. . . . . . . . . . . . . . . . . . 102 

4.5. 420 .................. 102 

45. 430 .................. 102 

45.440 .................. 102 

45.470 .................. 102 

45.910 .................. 103(d) 

44.810 .................. ll0(e) 



TO: 

FROM: 

RE: 

DATE: 

M E M O R A N D U M 

COUNCIL ON COURT PROCEDURES 

FRED MERRILL 

PLEADING 

May 26, 1978 

Attached is .a revised version of the PLEADING RULES reflec~ 
ting changes previously suggested by the Council, changes suggested 
by the pleading subcommittee and some staff revisions. The rules 
marked by asterisks have either been modified or require discussion 
by the full Council. 

Rules B(2) and H' 4). The subcommittee suggested that the 
draft of this section was not as clear as it should be. This re
draft is taken from New York CPLR 3011. The proper response of a 
party summoned under K(4) for a cross-claim is an answer; the 
proper response of a party summoned under K(4) for a counterclaim 
is a reply. The re-draft eliminates the court-ordered reply. 

The subcommittee also was not clear whether the prior recom-
\~ mendation of the Council relating to the reply was that a reply 

would always be required where a plaintiff wished to plead new 
matter in avoidance of affirmative defenses or that a reply would 
be entirely at the option of the plaintiff unless a counterclaim 
was asserted. The present draft makes the reply optional. Under 
Rule H(4), if no reply is filed, any affirmative allegations in 
the plaintiff's complaint are taken as denied or "avoided." 

Rule D(l). Several words were changed for clarity and the 
last sentence was eliminated because of the elimination of the 
court-ordered reply. 

Rule E(4). This section was not changed, but the subcommittee 
suggested that the last sentence should be considered carefully 
by the full Council. 

Rule F(l). The subcommittee added the second sentence. It 
was felt that this should be required to avoid having attorneys 
evade the ethical obligation by having clients sign pleadings. The 
last part of the third sentence of the prior draft was eliminated 
as unnecessary. The state would always have an attorney. The last 
clause was added to the fourth sentence and the word, "harrassment," 
was added to the last sentence. 
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Rules G(35 and H(3). The subcommittee did not change the 
draft which reflects a change suggested by the Council, but a 
question was raised whether failure to plead relating to jury 
trial could be construed as a waiver of jury trial. The draft is 
intended to require assertions by the parties relating to issues 
to be tried by jury, and the sanction for failure to plead would 
be that the complaint or answer is subject to a motion. If no 
motion is made, however, no penalty results. The subcommittee was 
concerned (a) that it be clear that failure to plead does not 
constitute a waiver of jury trial and (b) there should be some 
way other than motion by an opponent to require an assertion of 
right to jury trial; if the requirement is for the benefit of the 
court in docketing, perhaps the court should be allowed to require 
the proper pleading of jury trial expectation. 

Rule 1(3). The Council asked whether a private statute 
existed in Oregon. ORS 43.060 makes this distinction for purposes 
of evidence~ and Article IV, Sec. 2~ of the Constitution, states 
that all laws are public unless the law states otherwise, sug
gesting that a statute could be private. 

Rule 1(7). The language of the last sentence was changed. 
As originally drafted, the subcommittee felt this would suggest 
that an equivocal denial could not be subject to a motion. The 
vice of a negative pregnant rule is that assertions intended as 
denials are treated as admissions, and this is what the rule is 
intended to eliminate. 

Rule 1(10). This is ORS 13.070, which is a designation 
statute which was inadvertently omitted from the prior draft. 

Rule J(l). This rule was substantially modified to clarify 
the procedure for dealing with two different types of defenses 
which are incorp ated in the rule. Defenses (A) through (B) are 
technical defenses which may appear on the face of a pleading but 
are more frequently dependent on the existence of facts outside 
the pleading. If these facts did not appear on the face of the 
pleading, the defense was formerly raised by a plea in abatement, 
and the ~ourt decided the existence or non-existence of the facts. 

Defenses (H) and (F) go to the merits of the claim. For these 
defenses, the court cannot pass on the existence or non-existence 
of any facts but only whether the party has correctly pled facts. 
If an assertion is made that facts do not exist to support the 
claim or which require a statute of limitation defense, this can 
only be considered in the context of a summary judgment and then 
the court only decides whether there is any factual dispute which 
must go to the jury. 



Memo to Council 
May 26, 1978 

Page 3 

The 9rior draft of this rule closely follows Federal Rule 
12(b). Under that rule, the technical defenses are treated in the 
manner described above, but the rule is not clear as to the author
ity of the court to decide facts and the procedure to be followed 
in submitting the facts to the court. See 5 Wright and Miller, 
Sec. 1351, p. 565-567. The rule was re-drafted in the following 
respects: 

1. The defenses were re-ordered to put all technical defen
sis first, followed by the two defenses which are limited to the 
face of the pleading. 

2. The reference in subpart (D) to capacity appearing onlv 
on the face of the pleading was eliminated. If such a defense 
appears on the face of the pleading, it is raisable simply on 
motion but if it does not, evidence to establish the defense of 
capacity can be submitted and the court can pass upon it. 

3. The language of defenses (G) and (H) was modified to 
show that such defenses could go only to material appearing on the 
face of that pleading. 

4. The next to the last sentence of the prior draft was 
eliminated as unnecessary. 

5. The last sentence of the prior draft was eliminated. 
Although this conversion to summary judgment provision is not 
required by the other modifications to the rule, the subcommittee 
suggested that a simpler way to handle the situation would be to 
require any party who wished to go beyond the face of the pleading 
to make a summary judgment motion. 

6. The last sentence was added to specify the procedure for 
technical defenses which do not appear on the face of the plead
ing. 

Rule J(2). The summary judgment conversion reference was 
deleted in accordance with the discussion under Rule J(l) above. 

Rule K(4). No change was made in this rule, but the subcom
mittee suggested that the full Council carefully consider the 
additional joinder procedure specified in this rule. 

Rule K(5). The words, "or upon the court's own motion,n were 
added to give the court more flexibility to avoid confusion or 

·~ prejudice to the original parties after impleader. 

Rule 1(5). The last clause of the last section was stricken 
as it is a rule of appellate procedure. 
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Rule 0(3). One of the Council members has suggested that 
this provision is confusing and unnecessary and should be elim
inated. 

The rules in the draft beginning with Rule Q (except for 
Rule V) have not been considered by the pleading subcommittee. 
Since the pleading rules in the prior draft incorporated a large 
portion of Chapter 13, as well as the material in Chapter 16, 
these additional rules were drafted to incorporate the balance 
of the material in Chapter 13. The sources for these rules are 
as follows: 

Rule Q. This was the interpleader rule adopted by the Council 
at the meeting in Pendleton. 

Rule R. This is ORS 13.220 to 13.390 which is the existing 
class action statute in Oregon. The Council has tentatively 
decided to make no changes. ORS 13.210 was eliminated as unneces
sary. ORS 13.400 and 13.410 should be retained as statutes since 
they relate to appeals. ORS 13.310 should be retained as a statute 
because it is an evidentiary statute. We should suggest that the 
Legislature amend this statute to refer to ';the provisions of 
Sec. 10 of Rule R of the Oregon Rules of Civil Procedure, 11 rather 
than to ORS 13.290. 

Rule S. This rule retains the Oregon intervention procedure 
specified by ORS 13.130. It differs from that statute in organiza
tion, recognition of mandatory statutory intervention and specifi
cation of procedure. 

S (.1). This is the second sentence of ORS 13.130. Since it 
defines intervention, it logically should be the first section. 

S(2). This is a new provision. Federal Rule 24 provides 
for both maridatory and permissive intervention. ORS 13.130 refers 
only to permissive intervention, but ORS 105.755, 105.760 and 
373.060 appear to grant a right to intervene in certain cases. 
Other mandatory statutes may exist or may be adopted by the Legis
lature. Federal Rule 24 also provides for mandatory intervention 
where the intervenor's ability to protect his interests might be 
impaired by the action. This was not included. 

s (3). This was the first sentence of ORS 13.130 and would 
retain .the pr~sent intervention procedure and case interpretation. 
The last sentence of the section is new and is taken from Federal 
Rule .24 (b). 

s ( 4) • This section is new. ORS 13.130 does not provide any 
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procedure .and this has created soffie confusion, including whether 
intervention can be allowed ex parte and whether a motion is the 
proper procedure. The statute also refers to intervention by 
complaint which is inappropriate for a party seeking to intervene 
to defend. In practice, intervening defendants usually file 
answers anyway. See cases at 227 Or. 432, 223 Or. 17 and 186 Or. 
25 3. 

Rule T. This rule is basically the existing Oregon substitu
tion procedure as set out in 13.080. That statute was revised in 
1975 as recommended by the Oregon State Bar Procedure and Practice 
Committee to provide substitution of parties when a claim was 
transferred. The Oregon procedure is generally the same as Federal 
Rule 25 except that the federal rule provides no absolute time 
limit for substitution but only requires a motion for substitution 
90 days after suggestion of death on the record. 

?(l). This is ORS 13.080. The orily change was the addition 
of the words, 11 if the claim survives or continues," in the first 
sentence. These words appeared in the original Oregon abatement 
statute but for some unexplained reason were omitted from the 1975 

-, Bar revision. They make clear that the rule refers only to the 
procedural question of abatement and does not deal with survival of 
the claim. There is,a separate statute, ORS 13.090, dealing with 
non-abatement after verdict. It seems unnecessary and was elimin
ated. 

I ,, ); 
~~· 

T(2). This does not appear in the Oregon statute but was 
taken from Federal Rule 25(a)(2). 

T(3). This does not appear in th~ Oregon statute but comes 
from Federal Rule 25(d). Existing Oregon cases provide that the 
action does· not abate but continues in the name of the original 
official. The federal rule seems more flexible. 

T(4). This is a new section. There is some confusion in the 
case law relating to procedure for substitution. It is not clear 
who may make the motion; whether substitution may be ordered 
ex parte; and, if a motion is required, who must be served and how. 
This section specifies a procedure to cover all these questions. 

Rule U. This is Federal Rule 17(a) which appeared as Rule Q 
in the prior draft. Logically, this rule and Rule V which follows 
it should be inserted between Rules Mand Nin the final draft of 
the rules. 

Rule V. This rule is ORS 13.041 and 13.051 without change. 

FRM:gh_ 



·~ OREGON RULES OF CIVIL PROCEDURE 

A. PLEADINGS LIBERALLY CONSTRUED - DISREGARD OF ERROR 

A(l) Liberal Construction. All pleadings shall be liberally 

construed with a view of substantial justice between the parties. 

A(2) Disregard of error or defect not affecting substantial 

right. The court shall, in every stage of an action, disregard any 

error or defect in the pleadings or proceedings which does not affect 

the substantial rights of the adverse party. 

B. KINDS OF PLEADINGS ALLOWED - FORMER PLEADINGS ABOLISHED 

B(l) Pleadings. The pleadings are the written statements by 
.. 

the parties of the facts constituting their respective claims and 

defenses. 

Pleadings allowed. There shall be a complaint and an 

answer. An answer may include a counterclaim against a plaintiff 

including a party joined under Rule K(4) and a cross-claim against 

a defendant including a party joined under Rule K(4). A pleading 

against any person joined under Rule K(3) is a third-party comp-

laint. There shall be an answer to a cross claim and a third party 

complaint. 

B(3) Pleadings abolished. Demurrers and pleas shall not be 

used. 

C. MOTIONS 

C(l) Motions, in writing, grounds. (1) An application for an 

order is a motion. Every motion, unless made during trial, shall 

be made in writing, shall state with particularity the grounds 

therefor, and shall set forth the relief or order sought. 



(2) Form. The rules applicable to captions, signing and other 

matters or form of pleadings apply to all motions and other papers 

provided for by these rules. 
~dut.. ,ftt,j~ 

TIME FOR FILING PLEADINGS OR MOTIONS - NOTICE OF APPEARANCE D. 

*D(l) Time for filing motions and pleadings. A motion or answer 

to the complaint or third party complaint or the answer to a cross

claim or reply to a counterclaim of a party summoned under the pro

visions of Rule K(4) shall be filed with the clerk by the time 

required by Rule ___ to appear and answer. A motion or answer by 

any other party to a cross-claim shall be filed within 10 days after 

the service of an answer containing such cross-claim, but in any 

case, no defendant shall be required to file a motion or an answer 

to a cross-claim before the time required by Rule to appear 

and respond to a complaint or third-party complaint served upon 

0
~ such party. A motion or reply to an answer shall be filed within 
)_j 

--~·,: 

10 days after the service of the answer. 

D(2) Pleading after motion. (a) If the court denies a motion 

or postpones its disposition until trial on the merits, any res

ponsive pleading required shall be filed within 10 days after 

service of the order, unless the order otherwise directs. 

(b) If the court grants a motion and an amended pleading is 

allowed or required, such pleading shall be filed within 10 days 

after service of the order, unless the order otherwise directs. 

(c) A party shall plead in response to an amended pleading 

within the time remaining for response to the original pleading or 

within 10 days after service of the amended pleading, whichever 

period may be the longer, unless the court otherwise orders. 
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D(3) Enlarging time to plead or do other act. The court 

may, in its discretion, and upon such terms as may be just, allow 

an answer or reply to be made, or other act to be done after the 

time limited by the procedural rules, or by an order enlarge such 

time. 

E. PLEADINGS - FORM 

E(l) Captions, names of parties. Every pleading shall contain 

a caption setting forth the name of the court, the title of the 

action, the register number of the cause and a designation in 

accordance with Rule B(l). In the complaint th~ title of the 

action shall include the names of all the parties, but in such 

other pleadings it is sufficient to state the name of the first 

party on each side with an appropriate indication of other parties. 

E(2) Concise and direct statement; paragraphs; statement of 

claims or defenses. Every pleading shall consist of plain and con-

cise statements in consecutively numbered paragraphs, the contents 

of which shall be limited as far. as practicable to a statement of 

a single set of circumstances, and a paragraph may be referred to 

by number in all succeeding pleadings. 

shall be separately stated and numbered. 

Separate claims or defenses 

E ( 3) Consistency in pleading alt4 rnative stat~ments. Incon-

sistent claims or defenses are not objectionable, and when a party 

is in doubt as wwhich of two or more statements of fact is true, 

the party may allege them in the alternative. A party may also 

state as many separate claims or defenses as the party has, regard

less of consistency and whether based upon legal or equitable 

grounds or upon both. All statements shall be made subject to the 

obligation set forth in Rule J. 
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*E(4) Adoption by reference; exhibits. Statements in a pleading 

may be adopted by reference in a different part of the same pleading 

or in another pleading or in any motion. A copy of any written 

instrument which is an exhibit to a pleading is a part thereof for 

all purposes. 

• 
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F. SUBSCRIPTION OF PLEADINGS 

*F(l) Subscription by party or attorney, certificate. Every 

pleading shall be subscribed by the party or by a resident attor

ney of the state, except that if there are several parties united 

in interest and pleading together, the ple~ding·must be subscribed 

hy at least one of such parties or his resident attorney. If any 

party is represented by an attorney, every pleading shall be signed 

by at least one attorney in such attorney's individual name. When 

a corporation, including a public corporation, is a party, and if 

the attorney does not sign the pleading, the subscription may be 

made by an officer thereof upon whom service of a summons might be 

made. Verification of pleadings shall not be required unless other-

wise required by rule or statute. The subscription of a pleading 

,') constitutes a certificate by the person signing that such person 

has read the pleading, that to the ~est of the person's knowledge, 

information and belief there is a good ground to support it and that 

it is not interposed for harrassment or delay. 

F(2) Pleadings not subscribed. Any pleading not duly sub-

scribed may, on motion of the adverse party, be stricken out of 

the case. 

G. COMPLAINT, COUNTERCLAIM, CROSS-CLAIM AND THIRD PARTY CLAIM 

A pleading which asserts a claim for relief, whether an orig-,_ 

inal claim, counterclaim, cross-claim or third party claim, shall 

contain: (1) a plain and concise statement of the ultimate facts 

constituting a claim for relief without unnecessary repetition; 

(2) a demand of the relief which the party claims; if recovery of 

4 
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money or damages is demanded, the amount thereof shall be stated; 

relief in the alternat~ve or of severai different types may be 

demanded; *(3) a statement specifying whether the party asserts 

that the claim, or any part thereof, is triable of right by a jury. 

H. RESPONSIVE PLEADINGS 

H(l) Defenses; form of denials. A party shall state in short 

and plain terms the party's defenses to each claim asserted and 

shall admit or deny the allegations upon which the adverse party 

relies. If the party is without knowledge or information sufficient 

to form a belief as to the truth of an allegation, the party shall so 

s~ate and this has the effect of a denial. Denials shall fairly 

meet the substance of the allegations denied. When a pleader 

intends in good faith to deny only a part or a qualification of an 

allegation, the pleader shall admit so much: of it as is true and 

material and shall deny only the remainder. Unless the pleader 

intends in good faith to controvert all the allegations of the pre

ceding pleading, the denials may be made as specific denials of 

designated allegations or paragraphs, or the pleader may generally 

deny all the allegations except such designated allegations or para

graphs as he expressly admits; but, when the pleader does so intend 

to controvert all its allegations, the pleader may do so by general 

denial subject io the obligations set forth in Rule F. 

H(2) Affirmative defenses. In pleading to a preceding pleading, 

a party shall set forth affirmatively accord and satisfaction, arbi

tration and award, assumption of risk, comparative or contributory 

negligence, discharge in bankrupty, duress, estoppel, failure of 

consideration, fraud, illegality, injury by fellow servant, laches, 

license, payment, release, res judicata, statute of frauds, statute 
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-t of limitations, unconstitutionality, waiver, and any other matter 

/\ 
'-, j 

i- .. 

constituting an avoidance or affirmative defense. When a party 

has mistakenly designated a defense as a counterclaim or a counter

claim as a defense, the court on terms, if justice so requires, 

shall treat the pleading as if there had been a proper designa-

tion. 

*H ( 3) Assertion of right to jury trial. The party filing the 

responsive pleading shall, in that pleading, admit or deny the 

assertions of right to jury trial and affirmatively assert whether 

the defenses, or any part thereof, asserted in ~he responsive 

pleading are triable of right by a jury. 

*II ( 4) Effect of failure to deny. Allegations in a pleading to 

which a responsive pleading is required, other than those as to 

the amount.of damages, are admitted when not denied in the respon

sive pleading. 

~~t.,i.OA{L~, Allegations in a pleading to which no responsive pleading 

is required or permitted shall be taken as denied,D-r"~~ded. 

I. SPECIAL PLEADING RULES 

I ( 1) Conditions precedent. In pleading the performance or 

occurrence of conditions precedent, it is sufficient to allege 

generally that all conditions precedent have been performed or 

have occurred. A denial of performance or occurrence shall be 

made specifically and with particularity, and when so made the 

party pleading the performance or occurrence shall on the trial 

-c_j establish the facts showing such performance or occurrence. 
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---:..:\ ... , I ( 2) Judgment or other determination of court or officer, 

how pleaded. In pleading a judgment or other determination of a 
.· 

court or officer·of special jurisdiction, it is not necessary to 

state the facts conferring jurisdiction, but such judgment or 

determination may be stated to have been duly given or made. If 

such allegation is controverted, the party pleading is bound to 

establish on the trial the facts conferring jurisdiction. 

* I ( 3) Private statute, how pleaded. In pleading a private 

statute, ~r a right derived therefrom, it is sufficient to refer 

to such statute by its title and the day of its. passage, and the 

court shall thereupon take judicial notice thereof. 

1(4) Corporate existence of city or county and of ordinances or 

comprehensive plans generally, how pleaded. (a) In pleading the 

corporate existence of any city, it shall be sufficient to state 

in the pleading that the city is existing and duly incorporated 

and organized under the laws of the State of Oregon. In pleading 

the existence of any county, it shall be sufficient to state in the 

pleading that the county is existing and was formed under the laws 

of the State of Oregon. 

(b) In pleading an ordinance, comprehensive plan or enactment 

of any county or incorporated city, or a right derived therefrom, 

in any court, it. shall be sufficient to refer to the ordinance, 

comprehensive plan or enactment by its title, if any, otherwise by 

its commonly accepted name, and the date of its passage or the date 

of its approval when approval is necessary to render it effective, 

and the court shall thereupon take judicial notice thereof. As used 
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in this subsection, "comprehensive pl'an" has the meaning given that 

term by ORS 197.bl5. 

1(5) Libel or slander action. (a) In an action for libel or 

slander it shall not be necessary to state in the complaint any 

extrinsic facts for the purpose of showing the application to the 

plaintiff of the defamatory matter out :rif which~~ cause of action 

arose; but it shall be sufficient to state generally that the same 

was published or spoken concerning the plaintiff. If such allega-

tion is controverted, the plaintiff shall be bound to establish on 

the trial that it was so published or spoken. 

(b) In the answer, the defendant may allege both the truth of 

the matter charged as defamatory, and any mitigating circumstances, 

to reduce the amount of damages, and whether the defendant proves 

the justification or not, the defendant may give in evidence the 

mitigating circumstances. 

1(6) Official document or act. In pleading an official docu-

mentor official act it is sufficient to allege that the document 

was issued or the act done in compliance with law. 

*I (7) Recitals and negative pregnants. No allegations in a 

pleading shall be held insufficient on the grounds that they are 

pled by way of recital rather than alleged directly. No denial 

shall be treated as an admission on the grounds that it contains a 

negative pregnant. 

I ( 3) Fictitious parties. When a party is ignorant of the name 

of an opposing party and so alleges in his pleading, the opposing 
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- 0 party may be designated by any name, and when his true name is 

discovered, the process and all pleadings and proceedings in the 

action may be am·ended by substituting the true name. 

1(9) Designation of unknown heirs in actions relating to real 

property. When the heirs of any deceased person are proper parties 

defendant to any action reLating to real property in this state, 

and the names and residences of such heirs are unknown, they may 

be proceeded against under the name and tit le of the ,: unknown heirs" 

of the deceased. 

*I(lO) Designation of unknown claimants. In any action to 

determine any adverse claim, estate, lien or interest in real prop

erty, or to quiet title to real property,the plaintiff may include 

as a defendant in such action, and insert in the title thereof, in 

, ' addition to the names of such persons or parties as appear of record 

to have, ariJ· other persons or parties who are known to have, some 

title, claim, estate, lien or interest in the real property in contro

versy, the following: "Also all other persons or parties unknown 

claiming any right, title, estate, lien or interest in the real 

property described 'in the complaint herein." 

J. DEFENSES AND OBJECTIONS - HOW PRESENTED - BY PLEADING OR MOTION -

MOTION FOR JUDGMENT ON THE PLEADINGS 

*J(l) How presented. Every defense, in law or fact, to a claim 

for relief in any pleading, whether a complaint, counterclaim, cross

claim, or third-party claim, shall be asserted in the responsive 

pleading thereto, except that the following defenses may at the 

option of the pleader be made by motion: (A) lack of jurisdiction 

-_) over the subject matter, (B) lack of jurisdiction over the person, 
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(C) that there is another action pending between the same parties 

for the same cause, (D) that plaintiff.has not the legal capacity 

to sue, (E) insufficiency of process or insufficiency of service of 

process, (F) failure to join a party under Rule 0, (G) failure to 

state ultimate facts sufficient to constitute a claim, and (H) that the 

pleading shows that the action has not been commenced within the 

time limited by statute. A motion making any of these defenses 

shall be made before pleading if a further pleading is permitted. 

The grounds upon which any of the enumerated defenses are based shall 

be stated specifically and with particularity in the responsive 

pleading or motion. No defense or objection is waived by being 

joined with one or more other defenses or objections in a respon-

sive pleading or motion. If, on a motion asserting defenses (A) 

through (F), the facts constituting such defenses do not appear on 

the face of the pleading and matters outside the pleading, includ

ing affidavits and other evidence, are presented to the court, all 

parties shall be given a reasonable opportunity to present evidence 

and affidavits and the court may determine the existence or non

existence of the facts supporting such defense or may defer such determination 

until further discovery or until trial on the merits. 

*J(2) Motion for judgment on the pleadings. After the pleadings 

are closed but within such time as not to delay the trial, any party 

may move for judgment on the pleadings. 

*J(3) Preliminary hearings. The defenses specifically denominated 

(A) through (H) in subdivision (I) of this Rule, whether made in a 

pleading or by motion and the motion for judgment on the pleadings 

mentioned in subdivision (2) of this Rule, shall be heard and deter

mined before trial on application of any party, unless the court orders 

10 



'~ that the hearing and determination thereof be deferred until the 

trial. 

J ( 4) Motion to make m6re definite and certain. When the 

allegations of a pleading ari so indefinite or uncertain that the 

precise nature of the charge, defense or reply is not apparent, upon 

motion made by a party before responding to a pleading, or if no 

responsive pleading is permitted by these rules upon motion by a 

party within 20 days after service of the pleading, or upon the 

court's own initiative at any time, the court may require the plead-

ing to be made definite and certain by amendment. If the reotion is 

granted and the order of the court is not obeyed within lO' days 

after notice of the order or within such other time as the court 

may fix, the court may strike the pleading to which the motion was 

'r ... ; directed or make such order as it deems just. 
'-,__,/ 

J(S) Motion to strike. Upon motion made by a party before 

responding to a pleading or, if no responsive pleading is permitted 

by these rules, upon motion made by a party within 20 days after 

the service of the pleading upon him or upon the court's own 

initiative at any time, the court may order stricken: (A) any 

sham or frivolous or irrelevant pleading or defense; (B) any insuf

ficient defense or any sham, frivolous, irrelevant or redundant 

matter inserted in a pleading. 

J(6) Consolidation of defenses in motion. A party who makes 

a motion under this Rule may join with it any other motions herein 

provided for and then available to the party. If a party makes 

a motion under this Rule but omits therefrom any defense or objec

tion then available to the party which this Rule permits to be raised 
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by motion, the party shall not thereafter make a moti6n based on 

the defense or objection so omitted, except a motion as provided 

in subdivision (7)~)of this Rule on any of the grounds there 

stated. 

J(7) Waiver. (a) A defense of lack of jurisdiction over the 

person, that a plaintiff has not legal capacity to sue, that there 

is another action pending between the same parties for the same 

cause, insufficiency of process, or insufficiency of service of 

process, is waived (i) if omitted from a motion in the circumstances 

described in subdivision (6) of this Rule, or {ii) if it is neither 

made by motion under this Rule not includ~d in a responsive plead

ing or an amendment thereof permitted by Rule 1(1) to be made as a 

matter of course; provided, however, the defenses enumerated in 

subdivision (1) (B) and (E) of this Rule shall not be raised by 

amendment. 

(b) A defense of failure to state ultimate facts consituting 

a claim, a defense that the action has not been commenced within the 

time limited by statute, a defense of failure to join a party 

indispensable under Rule O, and an objection of failure to state 

i 
a legal defense to a claim/, may be made in any pleading permitted 

or ordered under Rule B(2) or by motion for judgment on the plead-

ings, or at the trial on the merits. The objection or defense, if 

made at trial,shall be disposed of as provided in Rule 1(2) in 

light of any evidence that may have been received. 

(c) If it appears by motion of the parties or otherwise that 

,L 
-/ the court lacks J'urisdiction over the subJ'ect matter, the court 
~J 

shall dismiss the action. 
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K. COUNTERCLAIMS, CROSS CLAIMS AND THIRD PARTY CLAIMS 

K(l) Counterclaims. Each defendant may set forth as many 

counterclaims, both legal and equitable, as such defendant may have 

against the plaintiff. 

K(2) Cross_claim against codefendant. (a) in any action where 

two or more parties are joined as defendants, any defendant may in 

his answer allege a cross-claim against any other defendant. A cross-

claim asserted against a codefendant must be one existing in favor 

of the defendant asserting the cross-claim and against another 

defendant, between whom a separate judgment might be had in the 

action and shall be: (i) one arising out of the occurrence or 

transaction set forth in the complaint; or (ii) related to any prop

erty that is the subject matter of the action brought by plaintiff. 

(b) A cross-claim may include a claim that the defendant 

against whom it is asserted is liabl~ or may be liable, to the 

defendant asserting the cross-claim for all or part of the claim 

asserted by the plaintiff. 

(c) An answer containing a cross-claim shall be served upon 

the parties who have appeared and who are joined under subdivision 

(4) of this Rule. 

K(3) Third party practice. (a) At any time after commence-

ment of the action, a defending party, as a third-party plaintiff, 

may cause a summons and complaint to be served upon a person not a 

party to the action who is or may be liable to him for all or part 

of the plaintiff's claim against him. The third-party plaintiff 

need not obtain leave to make the service if he files the third-

party complaint not later than.1O days after he serves his original 

answer. Otherwise he must obtain leave on motion upon notice to 
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all parties to the action. Such leave shall not be given if it 

would substantially prejudice the rights of existing parties. 

The person served with the summons and third-party co~plaint, 

hereinafter called the third-party defendant, shall make his 

defenses to the third-party plaintiff's claim as provided in Rule J 

and his counterclaims against the third-party plaintiff and cross

claims against other third-party defendants as provided in sections 

(1) and (2) of this Rule. The third-party defendant may assert 

against the plaintiff any defenses which the third-party plaintiff 

has to the plaintiff's claim. The third-party defendant may also 

assert any claim against the plaintiff arising out of the transac

tion or occurrence that is the subject matter of the plaintiff's 

claim against the third-party plaintiff. The plaintiff may assert 

any claim against the third-party defendant arising out of the 

transaction or occurrence that is the subject matter of the plain

tiff's claim against •the third-party plaintiff, and the third

party defendant thereupon shall assert his defenses as provided 

in Rule J and his ~ounterclaims and cross-claims as provided in 

this Rule. Any party may move to strike the third-party claim, or 

for its severance or separate trial. A third-party defendant may 

proceed under this section against any person not a party to the 

action who is or may be liable to the third party defendant for 

all or part of the claim made in the action against the third-party 

defendant. 

(b) A plaintiff against whom a counterclaim has been asserted 

may cause a third party to be brought in under circumstances which 

under this section would entitle a defendant to do so. 
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*K (4) Joinder of additional parties. Persons other than those 

/-,~ made parties to the original action may be nade parties to a 

counterclaim or cross-claim in accordance with the provisions of 

Rules N and 0. The parties so joined may respond to the claim 

by reply, answer or motion. 

*K(5) Separate trial-. Upon motion of any party or upon the 

court's own motion, the court may order a separate trial of any 

counterclaim, cross-claim or third-party claim so alleged H to do 

so would: (a) be more convenientr (b) avoid prejudice; or (c) be 

more economical ani·expedite the matter. 

L. AMENDED AND SUPPLEMENT.AL PLEADINGS 

1(1) Amendments. A pleading may be amended by a party once 

as a matter of course at any time before a responsive pleading is 

served or, if the pleading is one to which no responsive pleading 

is permitted, the party may so amend it at any time within 20 days 

after it is served. Otherwise a party may amend the pleading only 

by leave of court or by written consent of the adverse party; and 

leave shall be freely given when justice so requires. Wnenever 

an amended pleading is filed, it shall be served upon all parties 

who are not in default, but as to all parties who are in default 

or against whom a default previously has been entered, judgment may 
I 

be rendered in accordance with the prayer of the original pleading 

served upon them; and neither the amended pleading nor the process 

thereon need be served upon such parties in default unless the 

amended pleading asks for additional relief against the parties in 

default. 

L (2) Amendments to conform to the evidence. When issues not 

raised by,the pleadings are tried by express or implied consent of 
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"<:, the parties, they shall be treated in all respects as if they had 

been raised in the pleadings. Such amendment of the pleadings as 
.· 

may be necessary· to cause them to conform to the evidence and to 

raise these issues may be made upon motion of any party at any 

time, even after judgment; but failure so to amend does not affect 

the result of the trial of these issues. If evidence is_objected 

to at the trial on the ground that it is not within the issues made 

by the pleadings, the court may allow the pleadings to be amended 

and shall do so freely when the presentation of the merits of the 

action will be subserved therby and the objecting party fails to 

satisfy the court that the admission of such evidence would prejud-

ice him in maintaining his action or defense upon the merits. The 

court may grant a continuance to enable the objecting party to 

~ meet such evidence. ~-· 

L ( 3) Relation back of amendments. Whenever the claim or 

defense asserted in the amended pleading arose out of the conduct, 

transaction or occurrence set forth or attempted to be set forth in 

the original pleading, the amendment relates back to the date of 

the original pleading. An amendment changing the party against 

whom a claim is asserted relates back if the foregoing provision 

is satisfied and, within the period provided by law for commencing 

the action against him, the party to be brought in by amendment 

(a) has received such notice of the institution of the action that 

the party will not be prejudiced in maintaining his defense on the 

merits, and (b) knew or should have known that, but for a mistake 

concerning the identity of the proper party, the action would have 

been brought against him. 
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L (4) Amendment or pleading over after motion. When a motion 

to dismiss or a motion to strike an entire pleading or a motion 

for a judgment on the pleadings under Rule J is allowed, the 

court may, upon such terms as may be proper, allow the party to 

file an a~ended pleading. If any motion is disallowed, and it 

appears to have been made in good faith, the party filing the motion 

shall file a responsive pleading if any is required. 

1(5) Amended pleading where part of pleading stricken. In 

all cases where part of a pleading is ordered stricken, the court, 

in its discretion, may require that an amended pleading be filed 

omitting the matter ordered stricken. By complying with the court's 

order, the party filing such amended pleading shall not be deemed 

thereby to have waived the right to challenge the correctness of 

the court's ruling upon the motion to strike4 

L ( 6) How amendment made. When any pleading or proceeding is 

amended before trial, mere clerical errors excepted, it shall be 

done by filing a new pleading, to be called the amended complaint, 

or otherwise, as the case may be. Such amended pleading shall be 

complete in itself, without reference to the original or any 

preceding amended one. 

L (7) Supplemental pleadings. Upon motion of a party the court 

may, upon reasonable notice and upon such terms as are just, permit 

the party to serve a supplemental pleading setting forth transac

tions or occurrences or events which have happened since the date 

of the pleading sought to be supplemented. Permission may be 

granted even though the original pleading is defective in its 
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statement of a claim for relief or defense. If the court deems 

it advisable that the adverse party pl~ad to the supplemental 

pleading, it shall so order, specifying the time therefor. 

M. JOINDER OF CLAIMS 

M(l) Permissive joinder. A plaintiff may join in a complaint, 

either as independent or as alternate claims, as many claims, 

legal or equitable, as the plaintiff has against an opposing party. 

M(2) Forcible entry and detainer and rental. If an action of 

forcible entry and detainer and an action for rental due are joined, 

the defendant shall have the same time to appear as is now provided 

by law in actions for the recovery of rental due. 

M(3) Separate statement. The claims untied must be separately 

stated and must not require different places of trial. 

N. JQI~DER OF PARTIES 

N(l) Permissive joinder as plaintiffs or defendants. All 

persons may join in one action as plaintiffs if they assert any 

right to relief jointly, severally, or in the alternative in res

pect to or arising out of the same transaction, occurrence, or 

series of transactions or occurrences and if any question of law 

or fact common to all these persons will arise in the action. All 

persons may be joined in one action as defendants if there is 

asserted against them jointly, severally, or in the alternative, 

any right to relief in respect to or arising out of the same 

transaction, occurrence, or series of transactions or occurrences 

and if any question of law or fact common to all defendants will 

arise in the action. A plaintiff or defendant need not be 

interested in obtaining or defending against all the relief demanded. 
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Judgment may be given for one or more of the plaintiffs according 

to their respective rights to relief, and against one or more 
.-

defendants accoraing to their respective liabilities. 

N(2) Separate trials. The court may make such orders as will 

prevent a party from being embarrassed, delaye~ or pUt to unneces

sary expense by the inclusion of a party against whom he asserts no 

claim and who asserts no claim against him, and may order separate 

trials or make other orders to prevent delay or prejudice. 

0. JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION 

0(1) Persons to be joined if feasible. A person who is subject 

to service of process and whose joinder will not deprive the court 

of jurisdiction over the subject matter of the action shall be 

joined as a party in the action if (a) in that person's absence 

-~) complete relief cannot be accorded among those already parties, or 

(b) that person claims an interest relating to the subject of the 

action and is so situated that the disposition in that per~on's 

absence may (i) as a practical matter iapair or impede the person's 

ability to protect that interest or (ii) leave any of the persons 

already parties subject to a substantial risk of incurring double, 

multiple, or otherwise inconsistent obligations by reason of their 

claimed interest. If such person has not been so joined, the court 

shall order that such person be made a party. If the joined party 

objects to venue and the joinder would render the venue of the 

action improper, the joined party shall be dismissed from the 

action. 

0 ( 2) Determination by court whenever joinder not feasible. 
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a person as described h subdivision (1) (a) and (b) of this Rule 

cannot be made a party, the court shall determine whether in equity 

and good conscience the action should proceed among the parties 

before it, at should be dismissed, the_ absent person being thus 

regarded as indispensable. The factors to be considered by the 

court include: first, to what extent a judgment rendered in the 

person's absence might be prejudicial to the person or those already 

parties; second, the extent to which, by protective provisions in 

the judgment, by the shaping of relief, or other measures, the 

prejudice can be lessened or avoided; third, whether a judgment 

rendered in the person'~ absence will be adequate; fourth, whether 

the plaintiff will have an adequate remedy if the action is dis

missed for nonjoinder. 

*o ( 3) Pleading reasons for nonjoinder. A pleading asserting 

a claim for relief shall state the names, if known to the pleader, 

of any persons as described in subdivision (1) (a) and (b) of this 

Rule who are not joined, and the reasons why they are not joined. 

0(4) Exception of class actions. This Rule is subject to 

the provisions of Rule (class action rule). 

0(5) State agencies as parties in governmental administraion 

proceedings. In any action or proceeding arising out of county 

administration of functions delegated or contracted to the county 

by a state agency, the state agency must be made a party to the 

action or proceeding. 

P. MISJOINDER AND NONJOINDER OF PARTIES 

Misjoinder of parties is not ground for dismissal of an action. 

Parties may be dropped or added by order of the court on motion of 
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any party or of its own initiative at any state of the action 

and on such terms as are just. Any cl~im against a party may be 

severed and proceeded with separately. 

*Q. INTERPLEADER 

Persons having claims against the plaintiff may be joined as 

defendants and required to interplead when their claims are such 

that the plaintiff is or may be exposed to double or multiple 

liability. It is not ground for objection to the joinder that the 

claims of the several claimants or the titles on which their claims 

depend do not have a common origin or are not identical but are 

adverse to and independent of one another, or that the plaintiff 

avers that he is not liable in whole or in part to any or all of the 

claimants. A defendant exposed to similar liability may obtain 

such interpleader by way of cross-claim or counterclaim. The provi-

sions of this rule supplement and do not in any way limit the joinder 

of parties otherwise permitted by statute. 

*R. CLASS ACTIONS 

R(l) Requirement for class action. One or more members of a 

class may sue or be sued as representative parties on behalf of 

all only if; 

(a) The class is so numerous that joinder of all members is 

impracticable; and 

(b) There are questions of law or fact common to the class; 

and 

(c) The claims or defenses of the representative parties are 

typical of the claims or defenses of the class; and 
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(d) The representative parties will fairly and adequately 

protect the interests of the class; and 

(e) In an a~tion for damages under subsection (c) of section 

(2) of this Rule, the representative parties have complied with the 

prelitigation notice provisions of section (9) of this Rule. 

R(2) Class action maintainable. An action may be maintained 

as a class action if the prerequisites of subsection (1) of this 

section are satisfied, and in addition: 

(a) The prosecution of separate actions by or against individual 

members of the class would create a risk of: 

(i) Inconsistent or varying adjudications with respect to 

individual members of the class which would establish incompatible 

standards of conduct for the party opposing the class; or 

(ii) Adjudications with respect to individual members of the 

class wliich would as a practical matter be dispositive of the 

interests of the other members not parties to the adjudications or 

substantially impair or impede their ability to protect their 

interests; or 

(b) The party opposing the class has acted or refused to act 

on grounds generally applicable to the class, thereby making approp

riate final injunctive relief or corresponding declaratory relief 

with respect to the class as a whole; or 

(c) The court finds that the questions of law or fact common 

to the members of the class predominate over any questions affecting 

only individual members, and that a class action is superior to 

other available methods for the fair and efficient adjudication of 
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the controversy. Common questions of law or fact shall not be 

deemed to predominate over questions aifecting only individual 

members if the court finds it likely that final determination of 

the action will require separate adjudications of the claims of 

numerous members of the class, unless the separate adjudications 

relate primarily to the calculation of damages. The matters pertin-

ent to the findings include: (i) the interest of members of the 

class in individually controlling the prosecution or defense of 

separate actions; (ii) the extent and nature of any litigation 

concerning the controversy already commenced by or against members 

of the class; (iii) the desirability or undesirability of concen

trating the litigation of the claims in the particular forum; 

(iv) the difficulties likely to be encountered in the management 
; 
('.,. 

\..) of a class action, including the feasibility of giving adequate 

() 

notice; (v) the likelihood tliat _th_e dam_ages., tb·be, recovered by 

individual class members if judgment for the class is entered are 

so minimal as not to warrant the intervention of the court; (vi) af

ter a preliminary hearing or otherwise, the determination by the 

court that the probability of sustaining the claim or defense is 

minimal. 

R(3) Court discretion. In an action commenced pursuant to 

subsection (c) of section (2) of this Rule, the court shall con

sider whether justice in the action would be more efficiently 

served by maintenance of the action in lieu thereof as a class 

action pursuant to subsection (b) of section (2) of this Rule. 
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R(4) Court order to determine maintenance of class actions. 

As soon as practicable after the comme~cement of an action brought 

as a class action, the court shall determine by order whether it is 

to be so maintained an~ in an action pursuant to subsection (c) of 

section (2) of this Rule, the court shall find the facts specially 

and state separately its conclusions thereon. An order under this 

section may be conditional, and may be altered or amended before the 

decision on the merits. 

R( 5) Dismissal or compromise of class actions; court approval 

required; when notice required. A class action shall not be dis-

missed or compromised without the approval of the court, and notice 

of the proposed dismissal or compromise shall be given to all 

members of the class in such manner as the court directs, except 

that if the dismissal is to be without prejudice or with prejudice 

against the class representative only, then such dismissal may be 

ordered without notice if there is a showing that no compensation 

in any form has passed directly or indirectly from the party 

opposing the class to the class representative or to his attorney 

and that no promise to give any such compensation has been made. 

If the statute of limitations has run or may run against the claim 

of any class member, the court may require appropriate notice. 

R( 6) Court authority over conduct of class actions .. In the 

conduct of actions to which this Rule applies, the court may make 

appropriate orders which may be altered or amanded as may be 

desirable: 

(a) Determining the course of proceedings or prescribing 

measures to prevent undue repetition or complication in the pre

sentation of evidence or agument; 
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(b) Requiring, for the protection of the members of the class 

or otherwise for the fair conduct of the action, that notice be 

given in such manner as the court may direct to some or all of 

the members of any step in the action, or of the proposed extent 

of the judgment, or of the opportunity of members to signify whether 

they consider the representation fair and adequate, to intervene 

and present claims or defenses, or otherwise to come into the 

action; 

(c) Imposing conditions on the representative parties or on 

intervenors; 

(d) Requiring that the pleadings be amended to eliminate there

from allegations as to representation of absent persons, and that 

the action proceed accordingly; 

Dealing with similar procedural matters. (e) 

R( 7) Notice required; content; statements of class members 

required; form; content; amount of damages; effect of failure to 

file required statement; stay of action in certain cases. In any 

class action maintained under subsection (c) of section (2) of 

this Rule: 

(a) The court shall direct to the members of the class the 

best notice practicable under the circumstances. Individual notice 

shall be given to all members who can be identified through reason-

able effort. The notice shall advise each member that: 

(i) The court will exclude him from the class if he so 

requests by a specified date; 

(ii) The judgment, whether favorable or not, will include all 
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members who do not request exclusion; and 

(iii) Any member who does not request exclusion may, if he 

desires, enter an appearance through his counsel. 

(b) Prior to the final entry oc a judgment against a defendant 

the court shall request members of the class to submit a statement 

in a form prescribed by the court requesting affirmative relief 

which may also, where appropriate, require information regarding 

the nature of the loss, injury, claim, transactional relationship, 

or damage. The statement shall be designed to meet the ends of 

justice. In determining the form of the statement, the court shall 

consider the nature of the acts of the defendant, the amount of 

knowledge a class member would have about the extent of his dam

ages, the nature of the class, including the probable degree of 

sophistication of its members and the availability of relevant 

information from sources other than the individual class members. 

The amount of damages assessed against the defendant shall not 

exceed the total amount of damages determined to be allowable by 

the court for each individual class member, assessable court costs, 

and an award of attorney fees, if any, as determined by the court. 

(c) Failure of a class member to file a statement required by 

the court will be grounds for the entry of judgment dismissing his 

claim without prejudice to his right to maintain an individual, but 

not a class, action for such claim. 

(d) Where a party has relied upon a statute or law which 

anotner party seeks to have declared invalid, or where a party has 

in good faith relied upon any legislative, judicial, or administra-

(_; tive interpretation or regulation which would necessarily have to 
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~. be voiced or held inapplicable if another party is to prevail in 

the class action, theaction shall be stayed until the court has 

made a determination as to the validity or applicability of the 

statute, law, interpretation or regulation. 

R(8) Commencement or maintenance of class actions regarding 

p~rticular issues; division of class; subclasses. 

ate: 

When appropri-

(1) An action may be brought or maintained as a class action 

with respect to particular issues; or 

(2) A class may be divided into subclasses and each subclass 

treated as a class, and the provisions of this Rule shall then 

be construed and applied accordingly. 

R(9) Notice and demand required prior to commencement of action 

for damages. (1) Thirty days or more prior to the commencement of 

an action for damages pursuant to the provisions of subsection (c) 

of section (2) of this Rule, the potential plaintiffs' class rep

resentative shall: 

(a) Notify the potential defendant of the particular alleged 

cause of action. 

(b) Demand that such person correct or rectify the alleged 

wrong. 

(2) Such notice shall be in writing and shall be sent by certi

fied or registered mail, return receipt requested, to the place 

where the transaction occurred, such person's principal place of 

business within this state, or, if neither will effect actual notice, 

the office of the Secretary of State. 

R(lO) Limitation on maintenance of class actions for damages. 

No action for damages may be maintained under the provisions of 
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section (2) of this Rule upon a showing by a defendant that all of 

the following exist: 

(1) All potential class members similarly situated have been 

identified, or a reasonable effort to identify such other people 

has been made; 

(2) All potential class members so identified have been noti

fied that upon their request the defendant will make the appropriate 

compensation, correction or remedy of the alleged wrong; 

(3) Such compensation, correction or remedy has been, or, in a 

reasonable time, will be, given; and 

(4) Such person has ceased from engaging in, or if immediate 

cessation is impossible or unreasonably expensive under the circum

stances, such person will, within a reasonable time, cease to 

engage in, such methods, acts or practices alleged to be violative 

of the rights of potential class members. 

R (11) Application of sections (9) and (10 of this Rule to 

actions for equitable relief; amendment of complaints for equitable 

relief to request damages permitted. An action for equitable 

relief brought under section (2) of this Rule may be commenced 

without compliance with the provisions of section (9) of this Rule. 

Not less·than 30 days after the commencement of an action for 

equitable relief, and after compliance with the provisions of 

section~) of this Rule, the class representative may amend his 

complaint without leave of court to include a request for damages. 

The provisions of section (10) of this Rule shall be applicable if 

the complaint for injunctive relief is amended to request damages. 

R(l2) Limitation on maintenance of class actions for recovery 
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of certain statutory penalties. A class action may not be main-

tained for the recovery of statutory minimum penalties for any 

class member as provided in ORS 646.638 or 15 U.S.C. 1640(a) or 

any other similar statute. 

R(l3) Coordination of pending class actions sharing co-mon 

question of law or fact. (a)(i) When class actions sharing a 

common question of fact or law are pending in different courts, 

the presiding judge of any such court, on his own motion or the 

motion of any party may request the Supreme Court to assign a 

circuit court, Court of Appeals, or Supreme Court judge to deter

mine whether coordination of the actions is appropriate, and a 

judge shall be so assigned to make that determination. 

(ii) Coordination of class actions sharing a common question 

of fact or law is appropriate if one judge hearing all of the 

actions for all purposes in a selected site or sites will promote 

the ends of justice taking into account whether the common question 

of fact or law is predominating and significant to the litigation; 

the convenience of parties, witnesses, and counsel; the relative 

development of the actions and the work product of counsel; the 

efficient utilization of judicial facilities and manpower; the 

calendar of the courts; the disadvantages of duplicative and in

consistent rulings, orders, or judgments; and the likelihood of 

settlement of the actions without further litigation should coordina

tion be denied. 

(b) If the assigned ju<lge determines that coordination is 

appr.,opriate, he shall order the actions coordinated, report that 

fact to the Chief Justice of the Supreme Court, and the Chief Justice 
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shall assign a judge to hear and determine the actions in the 

site or sites he deems appropriate. 

(c) The judge of any court in which there is pending an action 

sharing a common question of fact or law with coordinated actions, 

on his own motion or the motion of any party may request the judge 

assigned to hear the coordinated action for an order coordinating 

such actions. Coordination of the action pending before the judge 

so requesting shall be determined under the standards specified in 

subsection (a) of this section. 

(d) Pending any determination of whether coordination is 

appropriate, the judge assigned to make the determination may stay 

any action being considered for, or affecting any action being 

considered for, coordination. 

(e) Notwithstanding any other provision of law, the Supreme 

Court shall rpovide by rule the practice and procedure for coordina-

tion of class actions in convenient courts, including provision for 

giving notice and presenting evidence. 

R(14) Judgment; inclusion of class members; description; names. 

The judgment in an action maintained as a class action under sub

sections (a) or (b) of section (2) of this Rule, whether or not 

favorable to the class, shall include and describe those whom the 

court finds to be members of the class. The judgment in an action 

maintained as a class action under subsection (c) of section (2) of 

this Rule, whether or not favorable to the class, shall include and 

specify by name those to wh?m the notice provided-in section (7) of 

this Rule was directed, and whom the court finds to be members of 

the class, and the judgment shall state the amount to be recovered 

by each member. 
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R(l5} Attorney fees. Any award of attorney fees against the 

party opposing the class and any fee charged class members shall 

be reasonable and shall be set by the court. 

*S. INTERVENTION 

S(l) Definition. Intervention takes place when a third 

person is permitted to become a party to an action or proceeding 

between other persons, either by joining the plaintiff in claim

ing what is sought by the complaint, or by uniting with the 

defendant in resisting the claims of the plaintiff, or by demand

ing anything adversely to both the plaintiff and defendant. 

S(2) Intervention of right. At any time before trial, any 

person shall be permitted to intervene in an action when a statute 

of this state or these rules confers an unconditional right to 

r \ intervene. 

S(3) Permissive intervention. At any time before trial any 

person who has an interest in the matter in litigation may, by 

leave of court, intervene. In exercising its discretion, the 

court shall consider whether the intervention will unduly delay 

or prejudice the adjudication of the rights of the original par

ties. 

s ( 4) Procedure. A person desiring to intervene shall serve 

a motion to intervene upon the parties as provided in Rule 

(service of papers after summons). The motion shall state the 

grounds therefor and shall be accompanied by a pleading setting 

forth the claim or defense for which intervention-is sought. If 

the court allows the intervention, parties shall, within 10 days, 
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file those responsive pleadings and motions to the intervenor's 

pleading which are required by these rules for such pleading. 

*T. SUBSTITUTION OF PARTIES 

T(l) Nonabatement of action or suit by death, disability 

or transfer; continuing proceedings. No action shall abate by 

the death or disability of a party, or by the transfer of any 

interest therein, if the claim survives or continues. In case of 

the death of a party, the court shall, on motion, allow the action 

to be continued: 

(a) By his personal representative or successors in interest 

at any time withine one year after his death. 

(b) Against his personal representative or successors in 

interest at any time within four months after the date of the first 

publication of notice to interested persons, but not more than one 

year after his death. 

(c) In case of the disability of a party, the court may, at 

any time within one year thereafter, on motion, allow the action 

to be continued by or against his guardian or conservator or succes-

sors in interest. 

(d) In case of the transfer of an interest in the action, the 

court may, on motion, allow the action to be continued by or against 

the successors in interest of the transferor. 

T(2) In the event of the death of one or more of the plain-

tiffs or of one or more of the defendants in an action in which the 

right sought to be enforced survives only to the ~urviving plain

tiffs or only against the surviving defendants, the action does not 
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abate. Th~ death shall be suggested upon th~ record and the action 

\ shall proceed in favor of or against the surviving parties. 

T(3) Public officers; death or separation from office. (a) When 

a public officer is a party to an action in his official capacity 

and during its pendency dies, resigns, or otherwise ceases to hold 

office, the action does not abate and his successor is automatically 

substituted as a party. Proceedings following the substitution 

shall be in the name of the substituted party, but any misnomer 

not affecting the substantial rights of the parties shall be dis-

regarded. An order of substitution may be entered at any time, but 

the omission to enter such an order shall not affect the substitu-

tion. 

(b) When a public officer sues or is sued in his official 

capacity, he may be described as a party by his official title rather 

than by name; but the court may require his name to be added. 

T(4) Procedure. The motion for substitution may be made by 

any party or by the successors in interest or representatives of 

the deceased or disabled party or the successors in interest of the 

transferor and shall be served on the parties as provided in 

Rule (service of papers after summons) and upon persons not 

parties in the manner provided in Rule for the service of a 

summons. 

*U. REAL PARTY IN INTEREST 

Every action shall be prosecuted in the name of the real party 

in interest. An executor, administrator, guardian, bailee, trustee 

of an express trust, a party with whom or in whose name a contract 

has been made for the benefit of another, or a party authorized by 
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~~. statute may sue in his own name without joining with him the party 

~ for whose benefit the action is brought; and when a statute of the 

state so provides, an action for the use or benefit of another 

\ 

shall be brought in the name of the state. No action shall be dis-

missed on the ground that it is not prosecuted in the name of the 

real party in interest until a reasonable time has been allowed 

after objection for ratification of commencement of the action by, 

or joinder or substitution of, the real party in interest; and 

such ratification, joinder, or substitution shall have the same 

effect as if the action had been commenced in the name of the real 

party in interest. 

*V. MINOR OR INCAPACITATED PARTIES 

V (1) Appearance of minor parties by guardian or conservator. 

. ) When a minor who has a conservator of his estate or a guardian is 
\_ / 

a party to any action or proceeding, he shall appear by the con-

servator or guardian as may be appropriate or, if the court so 

orders, by a guardian ad litem appointed by the court in which the 

action or proceeding is brought. If the minor does not have a 

conservator of his estate or a guardian, he shall appear by a 

guardian ad litem appointed by the court. The court shall appoint 

some suitable person to act as guardian ad litem: 

(a) When the minor is plaintiff, upon application of the minor, 

if the minor is 14 years of age or older, or upon application of a 

relative or friend of the minor if the minor is under 14 years of 

age. 
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(b) When the minor is defendant, upon application of the minor, 

if the minor is 14 years of age or older, filed within the period of 

time specified by law for appearance and answer after service of 

summons, or if the minor fails so to apply or is under 14 years of 

age, upon application of any other party or of a relative or friend 

of the minor. 

V(2) Appearance of incapacitated person by conservator or 

guardian. When an incapacitated person who has a conservator of 

his estate or a guardian is a party to any action or proceeding, 

he shall appear by the conservator or guardian as may be appro

priate or, if the court so orders, by a guardian ad litem appointed 

by the court in which the action or proceeding is brought. If the 

incapacitated person does not have a conservator of his estate or 

·\.._ · a guardian, he shall appear by a guardian ad litem appointed by 

the court. The court shall appoint some suitable person to act as 

guardian ad litem: 

(a) When the incapacitated person is plaintiff, upon applica

tion of a relative or friend of the incapacitated person. 

(b) When the incapacitated person is defendant, upon applica

tion of a relative or friend of the incapacitated person filed within 

the period of time specified by law for appearance and answer after 

service of summons, or if the application is not so filed, upon 

application of any party other than the incapacitated person. 
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NOBLE & LONNQUIST 
ATTORNEYS AT LAW 

.JACKSON TOWER 

806 S. W. BROADWAY 

PORTLAND, OREGON 97205 

RICHARD P. NOBLE 

R. LADD LONNOUIST 

Fred Merrill 
Executive Director 

May 31, 1978 

University of Oregon Law School 
Eugene, Oregon 97401 

Dear Mr. Merrill: 

TELEPHONE 

(503) 222-0201 

The May Oregon State Bar Bulletin printed an article 
on the council on court procedures and specifically 
referenced a number of rules. Included in those rules 
is "to adopt a rule making information held by expert 
witness discoverable". I would appreciate receiving a 
copy of that rule and any other information which was 
used as a model for that rule. 

Frankly, I am concerned that, in many cases, such rule 
would result in substantially increased pre-trial costs in 
behalf of injured plaintiffs and am thus interested in 
what policy considerations were considered both pro and con 
in suggesting a proposed rule. 

Thank you for your courtesy 

RLL:dbr 
cc: Chuck Paulson 

Honorable William M. Dale 
Honorable Berkley Lent 
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Mr. R. Ladd Lonnquist 
Attorney at Law 
Jackson Tower 
806 S. w·. Broadway 
Portland, Oregon 97205 

Dear Mr. Lonnquist: 

School of Law 
UNIVERSITY OF OREGON 
Eugene. Oregon 97403 

503/686-3837 

June 6, 1978 

I am enclosing the original proposal on expert discovery 
submitted to the Council by Dick Bodyfelt and a staff analysis of 
the problem. The proposal has been referred back to the discovery 
subcommittee for submission of a recommended rule. We would, of 
course, welcome any suggestions or comments that you may have in this 
area. 

FRM:gh 

Encl. 

cc: Charles P.A. Paulson 
William M. Dale, Jr. 
Berkeley Lent 
Donald W. :McEwen 

Very truly yours, 

Fredric R. Merrill 
Executive Director 
COUNCIL ON COURT PROCEDURES 

an equal opportu1;ity/affinruiiv,: action employer 
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2 

PROPOSAL FOR MANDATORY EXCHANGE 
OF EXPERT ' S REPORTS 

3 Prepared by E. Richard Bodyfelt, 
Member of the Discovery Subcommittee 

4 of the Oregon Council on Court Procedures 

5 PROPOSED RULE 
. ~ \ 

6 (1) Upon the request of any par~ , any other party shall 

7 deliver a written report of any person the other party reasonably 

8 expects to call as an expert witness at trial. The report shall 

9 be accompanied by a statement prepared and signed by the expert, 

10 the other party, or the other party's attorney, stating the areas 

11 in which it is claimed the witness is qualified to testify as an 

12 expert, the _facts by reason of which it is claimed the witness is 

13 an expert, and the subject matter upon which the expert is expected 

14 to testify. The report prepared by the expert shall set forth the 

15 substance of the facts and the opinions to which the expert ,rill 

16 testify and a summary of the grounds for each opinion. The report 

17 and statement shall be delivered within a reasonable time after 

18 the request is made, and in no event less than thirty days prior 

19 to commencement of trial. 
........ 

J~~ 20 (2} Unless the court upon motion finds that manifest injustice 
:, ""' -:ng_ 

la~ 21 would result, the party· requesting the report shall pay the reasonable 
~ ... ., 
O't) C 
~Co 

dt 22 costs and expenses, including expert witness fees , necessary to pre.~:~ 
23 pare the report. 

24 (3) If a party fails to timely comply with a request for 

·s expert ' s reports, or if the expert fails or 
I, 

refuses to :rrake a report, 

26 and unless the court finds that rranifest injustice would result, the 
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court shall require the expert to appear for a deposition or ex

~lude the expert's testimony if offered .at trial. If an expert 

witness is deposed under this subsection of this Rule, the party 

requesting t;.he expert's report shall not be required to pay expert 

witness fees for the expert witness ' attendance at or preparation 

for the deposition. 

(4) Nothing contained in this Rule shall be deemed to be a 

limitation of one party's right to take the deposition of another 

p·arty' s expert if otherwise al lowed by law. 

(5) As used herein, the terms "expert" and "expert ,;vitness " 

include any person who is expected to testify at trial in an ex

pert capa~ity, and regardless of whether the witness is also a 

party, an employee, agent or representative of a party, or has been 

specifically retained or employed . 

COMMENTS BY E. RICHARD BODYFELT {PROPONENT) 

This proposed Rule plagiarizes to a large extent ORS 

44.620 and 44.630 (regarding medical reports ) and FRCP Rule 26 (4) 

-··· (interrogatories to another party regarding that other party's 

experts). As of the time this Rule is proposed, Oregon does not 

have interrogatory procedures. Although the report and opinions 

of an opponent's expert probably fall within the broad ambit of 

ORS 41. 6 35 ( scope and disclosure ) , such information and materials 

have generally been wrapped in a shroud of work product privilege. 

To the extent that this Rule is adopted, of course, there would 

' 26 necessarily be some yi·elding of the scope and extent of the work 
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product privilege insofar as it applies to expert reports and 

opinions. . It is felt that this Rule would facilitate ·open discovery, 

avoid surprise, encourage (actually, require) exchange of information, 

and perhaps produce earlier settlements. 

The Ruie is specifically and expressly applicable both to 

11 in-house" and "outside" experts, and ~us anticipates and avoids 

the propensity by some courts to distinguish between in--house and 

outside experts .under. FRCP Rule 26. See, e.g., Virginia Electric 

& Pow. Co. v. Sun Shipbuilding and D. D. Co., 68 FR D 397 (ED 

Virginia · 19 7 5 ) • 

The Rule specifically provides that the party requesting 

the report . shall pay the reasonable costs and expenses , including 

expert witness fees, necessary to prepare the report. In this 

regard, it is intended that the only costs allowed would be those 

necessary to reduce to written form a report on the expert's work. 

It is not intended ·that the· requesting party be required to pay the 

cost of the expert's analyses, testing, research, etc. , nece-ssary 

to arrive at his opinions. It is anticipated tha.t the cost would 

include necessary reproduction costs, costs of photographs· included 

in the report, and a presumably limited time required on the expert's 

part to write the report. 

It should be noted that under this Rule , actually t wo 

things are required, a statement _prepared a,.d signed by t..'"le expert , 

the party, or the party ' s attorney, and an expert report. It is 
·'!'~ 

' ' 
25 

26 

felt that the statement could be as easiiy, and perhaps more cheaply, 

prepared by a party or, particularly, the party's attorney. It is 
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1 likely that the attorney knows as well, if not nore so, the reasons 

2 why the witness is purportedly qualified, the areas in which he is 

3 expected to be qualified, and the subject matter of the expert's 

4 testimony. 

5 It should be noted also that in one respect, the proposed 

6 Rule goes beyond ORS 44.630 (sanctions for failure to comply with 

7 request to produce medical reports) in that the Rule provides, upon 

8 a limited exception, that the court shall impose sanctions, as opposed 

9 to providing that the court may impose sanctions. It is £el t that 

10 these additional sanctions, of a compulsory nature, will nore likely 

11 carry out the intended· purpose of this Rule. If the expert is de-.• 
12 posed under subsection {3) of the Rule, the party who filed the re-

13 quest for an expert's report is not required to pay expert wi. tness 

14 fees for the expert's preparation for or attendance. at the deposition. 

15 It is felt that if the opposing party, or the expert, is intractible 

16 in the response to the request for an expert report, the requesting 

· 17 party should not be penalized by such charges. 

18 It is somewhat difficult to suggest the time within which 

19 the report must be provided. The words used are "within a reasonable 

23 

time" and "in no event, less than thirty days prior to commencement 

of trial. '' It was not felt that if a request was filed at the threshold 

of the case , or midway through the case, the request necessarily should 

be complied with within some arbitrary number of days. It is entirely 

24 possible that at the time the request is made, the other_ party has 

25 not retained an expert, or· if he has, is .,in no position to finalize 

20~ the expert's report-- If the report is delivered ·within thirty days 
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prior to trial, in ITOst instances this would l:e adequate time. Pre

sumably, the trial court \\Ould have inherent power to reduce or 

enlarge the days before trial within which _ the reports had to be 

filed, if particular circumstances, such as the complexity or dif

ficulty of the case, warranted it. 

Subparagraph (4) is inserted to preserve inviolate the 

right to take another party's expert's deposition under circum

stances where not even the work product privilege shields the 

witness. An expert may have knowledge of certain facts, which 

knowledge another party is entitled to discover irrespective of the 

work product privilege. This might occur where the expert has 

examined a piece of evidence which has been lost or altered, or 

where the expert is an employee of a party and has knowledge of 

certain facts which establish a duty or breach thereof . 

E. Richar_d Bodyfelt 
February, 1978 
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